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ARE THEY COMMODITIES OR SECURITIES? VIRTUAL 
CURRENCY MARKETS—CONGRESS MUST CREATE A 

NEW REGULATORY ENTITY 

Victor N.A. Metallo 

I. INTRODUCTION 

Virtual currencies and their underlying blockchain technology 
are revolutionizing the way cross-border payments are made.1  These 
digital assets are becoming a cultural phenomenon which may 
overshadow the purpose of why they were created.  Their rise in 
popularity has inflated their prices significantly,2 catching the 
attention of many high-profile critics, such as Warren Buffet and 
Jamie Dimon,3 who historically made their fortunes in traditional 
investments.4 
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 1. See Lael Brainard, Bd. of Governors of the Fed. Reserve Sys., 
Cryptocurrencies, Digital Currencies, and Distributed Ledger Technologies: 
What Are We Learning? (last updated May 15, 2018) 
https://www.federalreserve.gov/newsevents/speech/brainard20180515a.htm 
(explaining that cryptocurrencies are easier to transfer across borders and 
provide significant anonymity). 
 2. See Chris B. Murphy, Bitcoin: Why Its Popularity and Price Will Rise, 
SEEKING ALPHA (Jan. 5, 2018, 5:12 AM), 
https://seekingalpha.com/article/4135496-bitcoin-popularity-price-will-rise 
(noting how E-Trade’s announcement that it will trade Bitcoin indicates that the 
virtual currency will be more widely accepted and increase in value). 
 3. Ali Montag, Warren Buffett Explains One Thing People Still Don’t 
Understand About Bitcoin, CNBC (May 1, 2018, 1:00 PM), 
https://www.cnbc.com/2018/05/01/warren-buffett-bitcoin-isnt-an-
investment.html (explaining Bitcoin “lacks intrinsic value”); Anthony 
Cuthbertson, Bitcoin Backpedal: JPMorgan Chase CEO Jamie Dimon Regrets 
Calling Cryptocurrency a Fraud, NEWSWEEK (Jan. 9, 2018, 9:27 AM), 
http://www.newsweek.com/bitcoin-backpedal-jpmorgan-chase-ceo-jamie-dimon-
775227 (showing Jamie Dimon backpedaling on calling cryptocurrency a fraud). 
 4. See generally Warren Buffett, FORBES, 
https://www.forbes.com/profile/warren-buffett/#b3b391a46398 (last visited Sep. 
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The Securities and Exchange Commission (“SEC”) and the 
Commodity Futures Trading Commission (“CFTC”) have both 
claimed ability to regulate this space, with the SEC deeming virtual 
currencies to be securities by reason that they are investment 
contracts and the CFTC looking to classify them as commodities.5  As 
such, this Article argues each virtual currency should be examined on 
a case-by-case basis by a separate, congressionally-mandated entity 
to either determine which category it belongs to or perhaps even for 
the enitity to regulate virtual currencies itself as a separate asset 
class.  A need for such an entity is clear when looking at, for example, 
Ripple Labs’s (“Ripple”) XRP, a currency designed to work with the 
existing banking system.  Ripple was sued over whether XRP is a 
security requiring registration with the SEC.6  Ripple maintains that 
XRP is a currency, not a security, because a retail purchaser of the 
currency “does not own rights to the profits or any dividends of the 
company.”7  Ripple contends all XRP virtual currency have been pre-
mined and designed for use by banks as bridge assets and can exist 
without the company.8  In light of such lawsuits, Congress should 
create a separate entity that would classify each virtual currency as 
a security or commodity and determine which commission, the SEC 
or CFTC, has oversight. 

Part II will review the background of virtual currencies and the 
attached criminal and fiscal risks.  Part III will discuss the 
appropriateness of the CFTC’s authority in the regulation of 
cryptocurrency futures, whether cryptocurrencies are commodities, 
and SEC oversight over initial coin offerings.  Part IV examines the 
current proposed regulation,9 which addresses the meaning of the 

 

25, 2018) (explaining that Warren Buffett is considered one of the most successful 
investors of all time and obtained his wealth through his investment company 
Berkshire Hathaway).  See also Jamie Dimon, FORBES, 
https://www.forbes.com/profile/jamie-dimon/#3a5dee8f5063 (last visited Sept. 25, 
2018) (noting that Jamie Dimon developed his wealth through banking and runs 
J.P. Morgan Chase, “the largest bank in the U.S. in terms of assets”). 
 5. Commodities Futures Trading Comm’n v. McDonnell, 287 F. Supp. 3d 
213, 220–21 (E.D.N.Y. 2018). 
 6. Molly Jane Zuckerman, Class Action Lawsuit Against Ripple Alleges Sale 
of Unregistered Securities, COINTELEGRAPH (May 4, 2018), 
https://cointelegraph.com/news/class-action-lawsuit-against-ripple-alleges-sale-of-
unregistered-securities. 
 7. Id.; Kate Rooney, Bitcoin’s Influence Over Cryptocurrency Prices Could 
End Soon, Says Ripple CEO, CNBC (May 30, 2018, 3:57 PM), 
https://www.cnbc.com/2018/05/30/bitcoins-influence-over-cryptocurrency-prices-
could-end-soon-says-ripple-ceo.html. 
 8. Arjun Kharpal, Bitcoin Is Not The ‘Panacea’ People Thought It Would Be, 
Ripple CEO Says, CNBC (Jun. 5, 2018, 7:48 AM), 
https://www.cnbc.com/2018/06/05/ripple-ceo-bitcoin-is-not-the-panacea-people-
thought.html (reasoning that “if Ripple the company is shut down . . . the XRP 
ecosystem would continue to exist . . . [because] it’s an independent, open-sourced 
technology”).  
 9. Retail Commodity Transactions Involving Virtual Currency, 82 Fed. Reg. 
60,335 (proposed Dec. 20, 2017) (to be codified at 17 C.F.R. pt. 1).  
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phrase “actual delivery” within the context of retail commodity 
transactions in virtual currency.  Part IV suggests that Congress 
provide a statute that regards purchases of virtual currency 
conducted on virtual exchanges to be considered “constructively 
delivered” into the purchaser’s virtual currency wallet.  Part V 
concludes regulation of virtual currencies should be decided on a case-
by-case basis as to whether they are securities or commodities with 
related futures contracts.  Due to the complexity of what constitutes 
virtual currency, this Article suggests a separate division within the 
United States Department of the Treasury that either regulates the 
virtual currency space totally or can determine what entity has 
oversight over the currency—the SEC, CFTC, or the Federal Reserve. 

II. BACKGROUND ON VIRTUAL CURRENCIES AND ATTENDANT 

CRIMINAL AND FISCAL RISKS 

The phenomenon of decentralized virtual currencies is 
mystifying to national governments and individual investors.  Satoshi 
Nakamoto first proposed the idea of a virtual currency transfer 
system in a paper entitled “Bitcoin – A Peer to Peer Electronic Cash 
System.”10  In 2009, the first Bitcoins were mined, and in 2010, 
Bitcoins were valued for the first time.11  Because Bitcoin is 
decentralized, criminals have benefitted from using it to escape 
detection by authorities.12  As a result, the Federal Bureau of 
Investigation (“FBI”) has heightened its monitoring of potential use 
of Bitcoin for terrorist financing or evasion of sanctions by foreign 
countries.13  Theft of virtual currencies is also a concern.  In January 
2014, the world’s largest exchange, Mt. Gox, went offline and 
approximately 850,000 Bitcoins worth over $4.4 billion, by today’s 
valuation, vanished.14 

Governments also have an interest in regulating this space to 
protect investors.  The continuing rise in initial coin offerings  
prompted SEC Chairman Jay Clayton to issue a statement warning 

 

 10. See Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System 8, 
https://bitcoin.org/en/bitcoin-paper (last visited, Sept. 25, 2018); see also Bernard 
Marr, A Short History of Bitcoin and Crypto Currency Everyone Should Read, 
FORBES (Dec. 6, 2017, 12:28 AM), 
https://www.forbes.com/sites/bernardmarr/2017/12/06/a-short-history-of-bitcoin-
and-crypto-currency-everyone-should-read/#27684aad3f27 (stating that in 2008 
Satoshi Nakamoto posted the paper to a discussion mailing list). 
 11. Marr, supra note 10. 
 12. See, e.g., id. (noting that in 2014, an unidentified person stole 850,000 
bitcoins, today worth $4.4 billion, and authorities were never able to figure out 
what happened or who committed the crime). 
 13. Joon Ian Wong, The US Senate Just Learned What Bitcoiners Mean by 
“Hodl,” QUARTZ (Feb. 6, 2018), https://qz.com/1200204/bitcoin-regulation-cftc-
and-sec-weigh-in-on-crypto-oversight-at-us-senate-hearing/. 
 14. Marr, supra note 10. 
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against the dangers associated with unregistered coin offerings.15  In 
addition to investors’ ability to buy and sell the actual virtual coin, 
the underlying blockchain technology is used by banks to process 
payments faster.16  Yet, experts agree virtual currency is here to 
stay,17 and therefore, regulatory authorities, such as the SEC and the 
CFTC, necessarily need to expand control to ensure integrity and 
confidence in the marketplace.18 

III. THE CFTC AND REGULATION OF BITCOIN FUTURES, 
CRYPTOCURRENCY, AND SEC OVERSIGHT 

In late November 2017, the CFTC indicated it would allow 
trading of Bitcoin futures on three U.S. exchanges, giving investors 
the “green light” to speculate on future Bitcoin prices without actually 
buying the commodity.19  CFTC Chairman J. Christopher Giancarlo 
opined in a statement: 

Bitcoin, a virtual currency, is a commodity unlike any the 
commission has dealt with in the past. . . .  We expect that the 
futures exchanges, through information sharing agreements, 
will be monitoring the trading activity on the relevant cash 
platforms for potential impacts on the futures contracts’ price 
discovery process, including potential market manipulation and 
market dislocations due to flash rallies and crashes and trading 
outages.20 

The CFTC regulates futures contracts, and when a contract 
settles, the buyer receives either the commodity or cash.21 

 

 15. Public Statement, Jay Clayton, Sec. Exch. Comm’n Chairman, 
Statement on Cryptocurrencies and Initial Coin Offerings (Dec. 11, 2017), 
https://www.sec.gov/news/public-statement/statement-clayton-2017-12-11. 
 16. See Vinay Gupta, A Brief History of Blockchain, HARV. BUS. REV. (Feb. 
28, 2017), https://hbr.org/2017/02/a-brief-history-of-blockchain. 
 17. See Tiernan Ray, Bitcoin is Here to Stay—and Other Tech Trends for 
2018, BARRON’S (Dec. 30, 2017), https://www.barrons.com/articles/bitcoin-is-here-
to-stayand-other-tech-trends-for-2018-1514601904 (showing that technology and 
investment guru Avadis Tevanian believes “[c]ryptocurrencies such as bitcoin . . . 
are here to stay”). 
 18. See generally id. (explaining that the government can have a bigger role 
by taxing and regulating cryptocurrency); see also Liz Moyer, Bitcoin’s on a Wild 
Ride, but Investors Have Shown It’s Here to Stay, Analyst Says, CNBC (Jan. 18, 
2018, 6:16 PM), https://www.cnbc.com/2018/01/18/bitcoin-is-here-to-stay-
analyst-says.html (noting that as Bitcoin has gained legitimacy with investors, 
government officials such as the New York Attorney General wants to ensure 
people understand what they are investing in).  
 19. Akin Oyedele, Bitcoin Futures Trading Gets the Green Light from US 
Regulators, BUS. INSIDER (Dec. 1, 2017, 8:03 AM), 
http://www.businessinsider.com/bitcoin-price-futures-trading-exchanges-cftc-
2017-12. 
 20. Id. 
 21. Frank Chaparro, Bitcoin is Skyrocketing Because 2 of the Biggest 
Exchange Groups in the World Are Launching Bitcoin Futures — Here’s What 
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Bitcoin futures will settle in cash, which means an investor can 
speculate on the price of Bitcoin without having to actually acquire 
the commodity.22  The Chicago Mercantile Exchange, one of the 
world’s largest exchanges, set out criteria for how Bitcoin futures will 
work, including but not limited to how: each contract will be composed 
of five Bitcoin with a tick (the minimum fluctuation) of $5.00 per coin, 
meaning that every time the contract moves by the smallest 
increment a trader will gain or lose $25.00 per contract they hold; 
there is a spot limit of 1,000 contracts; there is a price limit of twenty 
percent above or below the prior settlement price; and, the price 
settlement will be based on the Bitcoin Reference Rate.23 

As to the underlying currency, since 2015, the CFTC deemed 
virtual currencies to be “commodities” subject to CFTC regulation.24  
Moreover, the CFTC has oversight authority with respect to retail 
commodity transactions, except those instances where “actual 
delivery” has occurred within twenty-eight days.25 

CFTC Commissioner Brian Quintenz stated, “‘Participants in 
this market want a credible marketplace.”26  In CFTC v. McDonnell, 
Judge Weinstein ruled that until Congress acts, the CFTC can 
regulate virtual currencies as a commodity: “Virtual currencies are 
‘goods’ exchanged in a market for a uniform quality and value. . . .  
They fall well within the common definition of ‘commodity.’”27  This 
Article does not argue for more regulation for the sake of regulation 
or for an increase in bureaucracy, but instead suggests in order to 
keep compliance costs down and reduce red tape, Congress needs to 
formally create a body that will have original jurisdiction over virtual 
currencies under the Treasury Department that can decide what 
other agency, be it the SEC or CFTC, has oversight.  The new entity 
would take applications from virtual currency creators, determine 
what the virtual currency is and its function, and which agency 
should have control. 

 

That Means, BUS. INSIDER (Nov. 1, 2017, 4:39 PM), 
http://www.businessinsider.com/bitcoin-future-explained. 
 22. Id. 
 23. Jonathan Garber, We Just Got a Glimpse of How Bitcoin Futures Will 
Work, BUS. INSIDER (Dec. 1, 2017, 8:08 AM), 
http://www.businessinsider.com/bitcoin-futures-cme-terms-2017-11. 
 24. Commodities Futures Trading Comm’n v. McDonnell, 287 F. Supp. 3d 
213, 226, 228 (E.D.N.Y. 2018); Press Release No. 7731-18, U.S. Commodity 
Futures Trading Comm’n, CFTC Staff Issues Advisory for Virtual Currency 
Products (May 21, 2018), https://www.cftc.gov/PressRoom/PressReleases/7731-
18. 
 25. Retail Commodity Transactions Involving Virtual Currency, 82 Fed. Reg. 
60,335, 60,336–37 (proposed Dec. 20, 2017) (to be codified at 17 C.F.R. pt. 1). 
 26. Kellie Ell, “Regulation Can Add to Credibility” of Crypto Market: CFTC 
Commissioner, CNBC (Mar. 7, 2018, 6:59 PM), 
https://www.cnbc.com/2018/03/07/regulation-can-add-to-credibility-cftc-
commissioner.html. 
 27. McDonnell, 287 F. Supp. 3d at 217, 228. 
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Having a new entity overseeing this space would rein-in costly 
litigation resulting from objections by various constituencies as to 
whether the CFTC or the SEC inappropriately asserted control over 
the virtual currency or its originators.28  For example, XRP is 
designed to be used with Ripple’s platforms to transfer money across 
the world within seconds.29  If the CFTC attempted to regulate XRP, 
the company in litigation could argue XRP does not fall within the 
purview of the CFTC because it is not a commodity but rather a 
currency that banks have adopted as a bridge asset.  A new entity 
could decide in which category XRP belongs alleviating the need to go 
to court. 

The SEC has also laid claim to regulatory oversight, deeming 
virtual currencies to be investment contracts.30  Under 15 U.S.C. 
§77b(a)(1), a security is “any note, stock, treasury stock . . . bond, 
debenture, evidence of indebtedness,” which are financial 
instruments familiar to most people, but the definition also includes 
“investment contracts.”31 

In S.E.C. v. W.J. Howey Co., the Supreme Court held land sales 
contracts for citrus groves in Florida were “investment contracts” and 
therefore securities. 32  The Court provided a test to determine what 
constitutes an investment contract: “The test is whether the scheme 
involves an investment of money in a common enterprise with profits 
to come solely from the efforts of others.”33  In the virtual currency 
space, miners act like auditors using computer hardware to “verify 
transactions”34 on the blockchain; their main function is to prevent 
fraud by ensuring owners have not tried to spend the same virtual 
currency twice.35  That is done by the Bitcoin algorithm, which 

 

 28. As of this writing, there are two lawsuits pending as to whether Ripple’s 
XRP coin is a security.  
 29. Arjun Kharpal, Ripple CEO Says “Dozens” of Banks Will Use Its 
Cryptocurrency Product in 2019, CNBC (June 8, 2018, 9:47 AM), 
https://www.cnbc.com/2018/06/05/ripple-ceo-dozens-of-banks-will-use-xrp-
product-in-2019.html; How XRP Stacks Up Against Other Digital Assets, RIPPLE: 
INSIGHTS (Dec. 11, 2017), https://ripple.com/xrp/xrp-stacks-digital-assets/. 
 30. See Jeff John Roberts, Is the SEC Gunning for Ethereum and Ripple? Fat 
Chance, FORTUNE (May 1, 2018, 12:49 PM), http://fortune.com/2018/05/01/sec-
and-cryptocurrency-regulations/ (quoting a securities lawyer asserting that since 
Ripple and Ethereum have already been trading, the SEC may exempt these 
currencies so as not to seem picking “winners and losers” and that it would be 
“unusual” for a regulator to say “you should have thought three” years ago when 
“you started” it was a security); Clayton, supra note 15. 
 31. 15 U.S.C. § 77b(a)(1) (2012). 
 32. 328 U.S. 293, 298–99 (1946). 
 33. Id. at 301. 
 34. Jason Evangelho, Mining 101: An Introduction to Cryptocurrency 
Mining, FORBES (Mar. 13, 2018, 4:24 PM), 
https://www.forbes.com/sites/jasonevangelho/2018/03/13/mining-101-what-
exactly-is-cryptocurrency-mining/#72a77341a83a. 
 35. Euny Hong, How Does Bitcoin Mining Work?, INVESTOPEDIA (July 2, 
2018, 8:00 AM), https://www.investopedia.com/tech/how-does-bitcoin-mining-
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produces a new coin every ten minutes.36  The “efforts of others” then 
comes from mining Bitcoin, which like other altcoins (or virtual 
currency other than Bitcoin) can exist without a company;37 yet 
arguably the test fails because there is “no common enterprise” in 
which to invest.  Issues like this may make it problematic for the 
SEC’s oversight authority over the underlying currency without 
effecting any changes to the current statutory definitions. 

As another example, in a response to a recent lawsuit over 
whether Ripple should have registered XRP virtual currency with the 
SEC, Ripple argues its coin is not a security but a currency.38  The 
company claims XRP improves the speed and transparency of global 
payments,39 and there is speculation central banks may adopt 
Ripple’s technology for cross border payments.40 

Thus, a separate entity created through federal statute that 
categorizes the currencies ab initio would save time in litigation costs 
and also clear up any public uncertainty as to how and who will 
regulate a particular currency.  Without a separate regulatory 
authority, the table is set for extended litigation over whether the 
virtual currency is a commodity, a security, or something else. 

 

work/ (analogizing virtual currency miners to someone who inspects the serial 
numbers on paper currency to ensure that there are no duplicates). 
 36. What Does Mining a Bitcoin Actually Mean?, ECON. TIMES (Jan. 5, 2018, 
2:15 PM), 
https://economictimes.indiatimes.com/industry/banking/finance/banking/what-
does-mining-a-bitcoin-really-mean/bitcoin-mining-
explained/slideshow/62379216.cms. 
 37. Joseph Young, Coinbase Should Add XRP [And It’s Not a Security]: 
Ripple CEO, YAHOO!: FIN. (Jun. 24, 2018), 
https://finance.yahoo.com/news/coinbase-add-xrp-not-security-174057374.html 
(contending Ripple is not a security because it can exist without the company). 
 38. Ross Todd, Ripple Labs Brings on Former Top SEC Officials to Help 
Defend Private Securities Lawsuit, LAW.COM: THE RECORDER (Jun. 4, 2018, 4:16 
PM), https://www.law.com/therecorder/2018/06/04/ripple-labs-brings-on-former-
top-sec-officials-to-help-defend-private-securities-lawsuit/; Anthony Noto, 
Bitcoin Review: Mary Jo White Reps XRP, Ma Raises $14B for Blockchain, N.Y.C. 
BUS. J. (Jun. 8, 2018, 2:41 PM), 
https://www.bizjournals.com/newyork/news/2018/06/08/bitcoin-review-mary-jo-
white-reps-xrp-ma-raises.html. 
 39. John P. Njui, Why Ripple (XRP) Fits the Bill of What the IMF Would 
Recommend to Global Central Banks, ETHEREUM WORLD NEWS (Jun. 3, 2018), 
https://ethereumworldnews.com/why-ripple-xrp-fits-the-bill-of-what-the-imf-
would-recommend-to-global-central-banks/; Ryan Zagone, Federal Reserve Task 
Force: Ripple Improves Speed and Transparency of Global Payments, RIPPLE 

INSIGHTS (Jul. 21, 2017), https://ripple.com/insights/federal-reserve-task-force-
ripple-improves-speed-transparency-global-payments/.  
 40. Ripple Hosts World’s Central Banks to Explore Next Generation of 
Payments, RIPPLE: INSIGHTS (Nov. 13, 2017), https://ripple.com/insights/ripple-
hosts-worlds-central-banks-to-explore-next-generation-of-payments/; Sean 
Williams, Ripple Just Announced a Partnership with This Major Central Bank, 
THE MOTLEY FOOL (Feb. 20, 2018, 9:21 AM), 
https://www.fool.com/investing/2018/02/20/ripple-just-announced-a-partnership-
with-this-majo.aspx.  
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IV. PROPOSED RULE 82 FED. REG. 60,335 SHOULD STATE RETAIL 

TRANSACTIONS THAT ARE CONSTRUCTIVELY DELIVERED TO A 

CUSTOMER’S “HOT WALLET” FALL UNDER COMMODITY EXCHANGE 

ACT SECTION 2(C)(2)(D) BUT MAY NEED CONGRESSIONAL APPROVAL  

The twenty-eight-day rule as it is written under the Commodity 
Exchange Act will undermine the CFTC’s fraud oversight authority 
for many retail virtual currency commodity transactions.41  As a 
solution, Congress can leave in place the twenty-eight-day rule as 
applied to other retail transactions but needs to change it to include 
the concept of “constructive delivery” when dealing exclusively with 
virtual currency commodity purchases and sales. 

A.  Section 2(c)(2)(D)(ii)(III)(aa) of the Commodity Exchange Act 
(“Statute”) Contains a Regulatory Exemption for Retail Commodity 
Transactions That Do Not Result In Actual Delivery 

The Statute creates a regulatory exemption for retail commodity 
transactions not resulting in actual delivery, yet it does not define the 
term “actual delivery.”42  In United States Commodity Futures 
Trading Comm’n v. Hunter Wise Commodities, LLC, the Eleventh 
Circuit concluded: 

“Delivery” is “[t]he formal act of transferring something”; it 
denotes a transfer of possession and control.  “Actual delivery” 
denotes “[t]he act of giving real and immediate possession to the 
buyer or the buyer’s agent.”  “Actual” is that which “exist[s] in 
fact” and is “real,” rather than constructive.43 

When virtual currency trades on an exchange the coins are 
immediately placed into the account holder’s wallet.44  Actual delivery 
of virtual currency does not happen because the coin is not 
immediately available to purchase goods or services and still remains 
largely under the control of the exchange.45  Like a futures contract, 
the digital currency or underlying asset is not immediately available 
to the buyer to “purchase goods or services with the currency 
elsewhere.”46  Some pioneer retailers, such as Overstock.com, accept 
Bitcoin as payment.47  Many retailers, however, still require 
customers to buy a gift card from a third party using virtual currency 

 

 41. 7 U.S.C. § 2(c)(2)(D)(ii)(III)(aa) (2012). 
 42. Id. 
 43. 749 F.3d 967, 978–79 (11th Cir. 2014) (internal citations omitted). 
 44. When Will My Digital Currency Purchase or Local Currency Deposit 
Arrive?, COINBASE: SUPPORT, 
https://support.coinbase.com/customer/en/portal/articles/2158949 (last visited 
Sep. 23, 2018). 
 45. Id. 
 46. See Retail Commodity Transactions Involving Virtual Currency, 82 Fed. 
Reg. 60,335, 60,339 (proposed Dec. 20, 2017) (to be codified at 17 C.F.R. pt. 1). 
 47. Blockchain: Trust Through Technology, OVERSTOCK.COM, 
https://www.overstock.com/blockchain (last visited Sept. 23, 2018). 
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and then shop using the gift card,48 which makes the immediacy of 
the purchase further attenuated. 

Further indication that there is no absolute retail customer 
possession over their coins is that digital currency exchanges continue 
to exert a degree of control over customers’ accounts, including: (1) 
restricting access to buy or sell virtual currencies on a customer’s 
account;49 (2) possible closure of a customer’s account;50 and, (3) 
“block[ing] or freez[ing] customer funds . . . [where] required by a 
court or other authority to compel such restrictions or required by law 
to freeze or block assets in compliance with a sanctions program, 
including, but not limited to, sanctions programs administered by the 
U.S. Office of Foreign Assets Control.”51  These limitations bring into 
question “[a customer’s] possession and control of the entire quantity 
of the commodity” as contemplated by the CFTC.52 

B.  The Hunter Wise Decision and Constructive Delivery 

In Hunter Wise, defendant brokerage firm bought and sold 
precious metals and in turn through a network of dealers, sold to 
retail customers without actually transferring the commodity.53  The 
CFTC brought an action claiming those futures transactions were 
conducted through a fraudulent scheme “off-exchange.”54  Defendant 
did not store any of the metals for customers but permitted trading of 
derivatives through its margin accounts.55  Defendant “offered 
market access, financing, and a technology platform for retail 
precious metals dealers.”56  It “engaged” those dealers through three 
other entities, called the Lloyds entities.57 

Retail customers for the commodity transactions were solicited 
through dealer/telemarketers that worked for the Lloyds entities.58  
The dealers would phone potential customers or use the internet to 
push investments in metals as “safe.”59  Customers would put down a 
initial twenty percent and then finance the balance of the purchase 

 

 48. Yoni Blumberg, Here’s How You Can—And Can’t—Spend Bitcoin, CNBC 
(Dec. 7, 2017, 2:49 PM), https://www.cnbc.com/2017/12/07/heres-how-you-can-
and-cant-spend-bitcoin.html. 
 49. Does Coinbase Freeze Accounts?, COINBASE: SUPPORT 
https://support.coinbase.com/customer/en/portal/articles/1905680-does-coinbase-
freeze-accounts- (last visited Sept. 23, 2018). 
 50. Id.  
 51. Id. 
 52. See Retail Commodity Transactions Involving Virtual Currency, 82 Fed. 
Reg. 60,335, 60,339 (proposed Dec. 20, 2017) (to be codified at 17 C.F.R. pt. 1). 
 53. U.S. Commodity Futures Trading Comm’n v. Hunter Wise Commodities, 
LLC., 749 F.3d 967, 971 (11th Cir. 2014). 
 54. Id. at 970–71. 
 55. Id. at 971. 
 56. Id. 
 57. Id. 
 58. Id. at 971–72. 
 59. Id. at 971. 
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price.60  They could trade based on price movements, but those 
movements could negatively affect their accounts in addition to 
charged fees and interest.61  None of the transactions occurred on an 
exchange.62 

Defendant facilitated all the transactions, including pricing and 
managing, and assisted in the marketing of the transactions.63  
Defendant also generated account reports, which looked like they 
were made by the dealers.64  “Funds passed from the customer to the 
dealer to Lloyds and finally to defendant with the dealers and Lloyds 
each taking a cut along the way.”65  Metals were only delivered to 
defendant for transfer to customers if defendant paid in full; however, 
since the majority of these transactions occurred through margin 
trades, no titles passed.66  Further, customers could view their 
transactions and other information via the internet “Portal,” 
including a “Transfer of Commodity Notice,” which detailed any 
transfers of metals into and out of their accounts.67 The district court, 
however, found defendant had no inventory of metals to pass to retail 
customers.68 

Defendant argued its transmission of “Transfer of Commodity 
Notices” via the Portal constituted “actual delivery” under the twenty-
eight-day exception and under Article 2 of the U.C.C., which defines 
delivery as “the voluntary transfer of physical possession or control,”69 
and that the documents outlining the details of the transaction—the 
words themselves contained within constitute “constructive delivery,” 
even though the physical commodity does not pass.70  However, the 
Eleventh Circuit rejected that argument, stating the Statute, 

[D]oes not cover the sort of constructive delivery [defendants] 
insist occurred. Moreover, we cannot interpret the exception 
with a myopic focus on the term “delivery” at the expense of 
other language. If “actual delivery” means anything, it means 
something other than simply “delivery,” for we must attach 
meaning to Congress’s use of the modifier “actual.”71 

The court indicated actual delivery meant possession and 
control.72  This clarifies the CFTC’s issue of when “actual delivery” 

 

 60. Id. 
 61. Id. 
 62. Id. 
 63. Id. 
 64. Id. 
 65. Id. at 972–73 
 66. Id. at 973. 
 67. Id. at 972. 
 68. Id. at 973. 
 69. U.C.C. § 2-103(1)(e). 
 70. Hunter Wise, 749 F.3d. at 979.  
 71. Id.  
 72. Id. at 978.  



54 WAKE FOREST LAW REVIEW ONLINE [Vol. 08 

has transpired in the context of virtual currency.73  After a retail 
customer purchases virtual currency through an exchange, the actual 
commodity immediately passes into the customer’s account, but the 
exchange still maintains most of the control.74  As a result, the virtual 
currency is not within the retail customer’s actual possession.75  
Therefore, adopting a rule that includes transactions where there is 
constructive delivery of the commodity, or virtual currency, into a 
retail customer’s account by the exchange would keep the transaction 
within CFTC oversight. 

C. Virtual Currency Retail Purchases and Sales May Fall Within the 
Regulatory Purview of the CFTC Because the Commodity is 
Constructively Delivered 

Following a “form over function” approach, the CFTC, in 
interpreting the meaning of “actual delivery,” considers “how the 
agreement, contract, or transaction is marketed, managed, and 
performed, instead of relying solely on language used by the parties 
in the agreement, contract, or transaction.”76  In order to determine 
actual delivery, the following factors must be examined: 

(1) A customer having the ability to: (i) Take possession and 
control of the entire quantity of the commodity, whether it was 
purchased on margin, or using leverage, or any other financing 
arrangement, and (ii) use it freely in commerce (both within and 
away from any particular platform) no later than 28 days from 
the date of the transaction; and, (2) The offeror and 
counterparty seller (including any of their respective affiliates 
or other persons acting in concert with the offeror or 
counterparty seller on a similar basis) not retaining any interest 
in or control over any of the commodity purchased on margin, 
leverage, or other financing arrangement at the expiration of 28 
days from the date of the transaction.77 

Put more succinctly, “actual delivery of virtual currency connotes 
the ability of a purchaser to utilize the virtual currency purchased ‘on 
the spot’ to immediately purchase goods or services with the currency 
elsewhere.”78 

Virtual currency deposits held by an exchange in a customer’s 
account should be deemed constructively delivered, just as deposits 
 

 73. See Retail Commodity Transactions Involving Virtual Currency, 82 Fed. 
Reg. 60,335, 60,339 (proposed Dec. 20, 2017) (to be codified at 17 C.F.R. pt. 1). 
 74. See Kirsten Korosec, This Is Your Guide to Buying Bitcoin, FORTUNE 
(Jan. 3, 2018), http://fortune.com/2018/01/03/bitcoin-buy-how-to-cryptocurrency/. 
 75. But see, Joyce Lai & Matt Corva, ConsenSys, Comment Letter on Retail 
Commodity Transactions Involving Virtual Currency (Mar, 20, 2018) 
https://comments.cftc.gov/PublicComments/ViewComment.aspx?id=61601&Sear
chText= (arguing for elimination of the “possession” requirement). 
 76. See Retail Commodity Transactions Involving Virtual Currency, 82 Fed. 
Reg at 60,339. 
 77. Id. 
 78. Id. (emphasis added). 
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are treated in bank accounts,79 because, like a bank account, once the 
virtual currency is purchased, it is not immediately available to the 
buyer and is still under the control of a third-party.80  Constructive 
delivery, as it pertains to virtual currencies, parallels other 
commodities that are the subject of futures contracts because the 
underlying commodity in those contracts is not immediately available 
or controlled by the buyer.81 

To further contrast constructive delivery and actual delivery in 
this space, many retailers, such as Amazon,82 sell virtual currency 
cold wallets that allow a buyer to directly transfer their coins to the 
wallet for security purposes.83  These devices give virtual currency 
owners total control over their coins, and therefore, can be considered 
actually delivered.84 

The CFTC suggests shortening the period from twenty-eight days 
to two days,85 as it does for retail foreign currency transactions,86 but 
again, virtual currencies are different.  Shortening the time period for 
actual delivery even to one day would be futile given the 
instantaneous delivery of the virtual currency to the wallet.87  

 

 79. Georg v. Metro Fixtures Contractors, Inc., 178 P.3d 1209, 1213–14 (Colo. 
2008).  
 80. See Korosec, supra note 75. 
 81. See 7 U.S.C. § 2(a)(1)(A) (2012) (discussing the jurisdiction of CFTC). 
 82. Ledger Nano S Cryptocurrency Hardware Wallet, AMAZON, 
https://www.amazon.com/Ledger-Nano-Cryptocurrency-Hardware-
Wallet/dp/B01J66NF46/ref=sr_1_4?ie=UTF8&qid=1519077711&sr=8-
4&keywords=bitcoin+flash+drive (last visited Sept. 23, 2018). 
 83. Top 5 Best Cryptocurrency Hardware Wallets for 2018, USE THE BITCOIN 
(Feb. 1, 2018), https://usethebitcoin.com/top-5-best-cryptocurrency-hardware-
wallets-2018/. 
 84. Securing Your Wallet, BITCOIN, https://bitcoin.org/en/secure-your-
wallet#offline (last visited Sept. 23, 2018). 
 85. See Retail Commodity Transactions Involving Virtual Currency, 82 Fed. 
Reg. 60,335, 60,339 (proposed Dec. 20, 2017) (to be codified at 17 C.F.R. pt. 1); 
Perianne Boring, Founder and President, Chamber of Digital Commerce, 
Comment Letter on Retail Commodity Transactions Involving Virtual Currency 
(Mar. 20, 2018) 
https://comments.cftc.gov/PublicComments/ViewComment.aspx?id=61596&Sear
chText= (“[T]he Commission should carefully examine and analyze the different 
characteristics of each virtual currency . . . that may cause delays in transaction 
confirmations onto each blockchain. Any proposal for a shortened delivery period 
should be flexible and avoid prescriptive delivery periods that do not account for 
uncontrollable technological factors.”). 
 86. See 7 U.S.C. § 2(c)(2)(C). 
 87. Cameron Winklevoss, President, and Tyler Winklevoss, CEO, Gemini 
Trust Co., Comment Letter on Retail Commodity Transactions Involving Virtual 
Currency (Mar. 20, 2018) 
https://comments.cftc.gov/PublicComments/ViewComment.aspx?id=61598&Sear
chText= (arguing for a shorter window to one day, deeming the window to be 
“unnecessary” and “risky”) (“As a preliminary matter, the 28-day delivery window 
of CEA section 2(c)(2)(D) was developed for physical commodity markets, such as 
precious metals — a context in which an extended delivery period makes more 
sense. . . . In the context of virtual commodity transactions, in contrast, physical 
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Therefore, the adoption of “constructive delivery” would be the only 
way to assure that all virtual currencies transactions with attendant 
futures contract markets remain under the auspices of the CFTC. 

V. CONCLUSION 

Virtual currencies and the underlying blockchain technology are 
here to stay, yet the exposure to financial and criminal risk is 
increasing as new currencies are invented.  The SEC and the CFTC 
claim authority over virtual currencies, but in order to avoid any 
confusion in the marketplace and to prevent a chilling effect on 
innovation, Congress should create a new entity to oversee all virtual 
currency markets or one that will determine the nature of the virtual 
currency and its corresponding regulator.  If there is a virtual 
currency with an initial coin offering, the new entity may rule it to be 
under the auspices of the SEC.  If there is futures trading of a virtual 
currency, it would fall under the authority of the CFTC.  Moreover, 
the underlying transactions should be treated as “constructively 
delivered,” bringing them within the regulatory purview of the CFTC.  
The creation of the new entity is not meant to overregulate the 
market, but to streamline the process of oversight and safeguard the 
public confidence in virtual currency trading. 

 

 

delivery is done electronically, and nearly (or actually) in real-time, and therefore 
an extended delivery window is unnecessary.”). 


