TCJA: TEACHING A CODE JUST ADOPTED

Rebecca Morrow*

I. INTRODUCTION

In early January 2018, I emailed my incoming Federal Income
Tax students to welcome them to the course and tell them how to buy
the outdated textbook. “What an exciting time to be taking Tax!” I
wrote. I was excited, too—if you count being nauseous.

The spring 2018 class started just three weeks after President
Trump signed the Tax Cuts and Jobs Act (“TI'CJA”) in to law. Prior to
the TCJA, we had called the Tax Code “the Internal Revenue Code of
1986, as amended.” This reference made sense because the Reagan-
led tax reform of 1986—a reform that followed years of deliberation
and expert input, was partially bi-partisan, and centered on a guiding
principle of broadening the tax base while lowering tax ratesl—was
so extensive that later changes to tax law were seen as mere
amendments to the 1986 reform. After the TCJA, it wasn’t even clear
whether we would still refer to the Code that way.

II. RUSH SHIPPING OF AN UNWANTED CHRISTMAS PRESENT

Like the 1986 reform, the TCJA was sweeping. Unlike the 1986
reform, it followed a rushed and often closed process, passed via a
party-line vote in the House? and Senate,? and was not anchored to a

*  Professor of Law, Wake Forest University. I would like to thank Mike
Garrigan for encouraging me to write this reflection and for improving its
content, Sara Kathryn Mayson for assisting me with research, and my Spring
2018 tax students for making teaching a joy.

1. See infra note 4. However, at least one important change that reflected
the base-broadening approach of the 1986 reform—the elimination of a
preferential rate for capital gains—was short lived. By 1990, capital gains were
again taxed at preferential rates.

2. 163 CONG. REc. H10214 (daily ed. Dec. 19, 2017). Every member of the
House of Representatives who voted for the TCJA (227 yea voters) was
Republican. Every Democratic member of the House of Representatives voted
against the TCJA, as did 12 Republican representatives (typically from blue
states) for a total of 203 nay voters.

3. 163 CoNG. REC. S8141-42 (daily ed. Dec. 19, 2017); Jasmine C. Lee &
Sara Simon, How Every Senator Voted on the Tax Bill, N.Y. TIMES (Dec. 19, 2017),
https://www.nytimes.com/interactive/2017/12/19/us/politics/tax-bill-senate-live-
vote.html. All 51 Republican Senators voted for the TCJA, except for Senator
John McCain, who was undergoing cancer treatment. All 48 Democratic
Senators voted against the TCJA.
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guiding principle. At one point, Paul Ryan argued that the TCJA
aimed to promote “traditional” families and increase the birth rate.5
Where’d that come from? A goal of lowering taxes certainly motivated
the TCJA.6 But then a slew of apparently competing goals led to a
slew of unrelated and sometimes competing changes.” Many
opponents have levied substantive criticisms at the TCJA because of
its rushed process, partisanship, and lack of a guiding principle.8 For

4. Angela Morris, Brew a Pot of Coffee, This Big Law Tax Attorney is
Burning the Midnight Oil, Law.coMm (Dec. 20, 2017) (“The biggest difference
between the 1986 act and the current tax bills is that the 1986 act was preceded
by two years of detailed proposals; the tax policies behind the 1986 proposals
were relatively clear; the tax community had the opportunity to comment on the
proposals; and Congress was responsive to the comments. The current [TCJA]
bills have been drafted in a matter of months; there is no evident tax policy
underlying some of the proposals; and Congress has not asked for comments or
been responsive to them. As a result of these differences, the current bills will
give rise to unexpected consequences—some of which taxpayers will exploit and
others of which will create unintended tax liability.”).

5. Paul Ryan, House Speaker Weekly Briefing, C-SPAN (Dec. 14, 2017),
https://[www.c-span.org/video/?438578-1/speaker-ryan-representative-
farenthold-made-right-decision-retire (“This is going to be the new economic
challenge for America: people. Baby boomers are retiring—I did my part, but we
need to have higher birth rates in this country.”); see also PBS NewsHour, What
You Need to Know Now That the GOP Tax Bill Is Law, YOUTUBE (Dec. 20, 2017),
https://www.youtube.com/watch?v=EODVS_GwKxw (observing that the TCJA
“actually does a great deal for traditional families” following Speaker Paul Ryan’s
position that child birth rates need to increase in the U.S.).

6. See Tara Palmeri, The Cut Cut Cut Act Trump, Hill Leaders Differ on
Tax Overhaul Bill's Name, ABC NgEws ®©Nov. 2, 2017, 9:48 AM)
https://abenews.go.com/Politics/trump-hill-leaders-disagree-upcoming-tax-
reform-bill/story?id=50863220 (“President Donald Trump had told senior
congressional leaders that he wants to name the bill “the Cut Cut Cut Act . .. .").

7. For example, the TCJA introduced a new and complicated deduction to
incentivize certain forms of income-seeking, section 199A, while simultaneously
eliminating a long-standing and simple deduction that previously incentivized
taxpayers to move for higher paying jobs, section 217. See 26 U.S.C.A. § 217(k)
(West 2017) (suspending the deduction for moving expenses through 2025). In
an apparent effort to simplify tax law, the TCJA eliminated personal exemptions
including for taxpayer’s dependents, but then expanded and added complexity to
the child tax credits that taxpayers receive for many of the same dependents. See
id. § 151(d)(5); id. §24(h). And while the TJCA aimed to dramatically cut taxes
across the board, it increased taxes for certain taxpayers by capping the
deduction for state and local taxes and changing the rules for the treatment of
alimony payments. See id. § 164; id. § 215.

8. See, e.g., Brian Faler, ‘Holy Crap’ Experts Find Tax Plan Riddled with
Glitches, Pourtico (Dec. 6, 2017, 5:04 AM)
https://www.politico.com/story/2017/12/06/tax-plan-glitches-mistakes-
republicans-208049 (“The more you read, the more you go, “Holy crap, what’s
this?” said Greg Jenner, a former top tax official in George W. Bush’s Treasury
Department. ‘We will be dealing with unintended consequences for months to
come because the bill is moving too fast.’. .. What is unusual is the sheer scope
of the legislation now before lawmakers, and the speed with which it’s moving
through Congress. . .. That breakneck pace means there hasn’t been much time
for feedback from experts outside the Capitol. . . . [Slome of the fixes could be
expensive, potentially throwing lawmakers’ budget numbers out of whack.”).
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purposes of this reflection, these features simply made it more
difficult to make sense of the new law quickly. Law professors had
little time to learn the new law in advance of it being passed.
Legislative history explaining the new provisions was sparse. And
the lack of a guiding principle meant that we had to read the new law
without a frame for interpretation. Lawyers and accountants of
course faced the same challenges, as did taxpayers. The TCJA was a
radical change, and we were missing some tools (lead time, legislative
history, and guiding principles) that had helped make sense of the
1986 reform.?

However, now that several months, and even a summer, has
passed, I can see that teaching tax in a semester that began less than
a month after the TCJA passed had some huge advantages from a
pedagogical perspective. The main purpose of this article is to reflect
on those advantages.

III. IT WAS JUST US AND THE STATUTE

First, my primary objective in Federal Income Tax is to teach
students to read the Code. In my syllabus, I ask students to “make
friends with the Tax Code,” explaining that “while treatises,
textbooks, cases, and other sources can be helpful . . . [t]Jo understand
federal income tax and keep up with changes in tax law, students
must become comfortable reading the Tax Code.” The Tax Code is
popularly viewed as incomprehensible gobbledygook. However, as I
assert to students, “while the Tax Code can be dense and detailed, it
is also precise and often logical.” Teaching students to rely on the Tax
Code as a primary authority is difficult for the same reason that it is
important. Second and third year law students—the students who
are eligible to take Federal Income Tax—are often quite good at
making sense of case law, making sense of textbooks, and applying
both to factual scenarios. Their first-year classes taught them these
skills. However, first year classes—and law school generally—
teaches too little about how to read statutes. Criminal lawyers,
immigration lawyers, family law lawyers and others primarily work
in statutes. Thus, the most important job of my class is to teach
students how to read, interpret, and apply the complicated statute
that is the Tax Code.

Reading statutes is different. Statutes cannot be skimmed.
When a statute says, “for purposes of this Title,” it means something
very different from “for purposes of this section.” Statutes require
attention to cross references that are often as sparse as “for purposes
of paragraphs (1) and (2) of subsection (a).” Statutes require attention
to structure. Paragraphs are parts of subsections. Thus, a student
reading paragraph (2) needs to realize that she is reading (h)(2),

9. This is not to say that the 1986 reform was a model tax reform. Many
economists fault the 1986 tax reform for increasing income inequality, forcing
damaging cuts to government programs, and expanding the deficit.
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meaning that any limiting language in (h) will also apply to (2). And
most importantly, statutes require that readers follow the first rule
of statutory interpretation, “keep reading.”

Since I have always viewed Federal Income Tax as a unique
opportunity to teach students statutory interpretation skills, and
since I aim to test what I teach, in past semesters I have told students
in advance that the final exam may require them to interpret a Code
provision that they have never encountered before. They must apply
their statutory interpretation skills in a new context. I consider this
approach fair game—transfer of learning, in pedagogical terms—but
the timed nature of an exam limits how extensively I can use it. Post
TCJA, the approach of using unfamiliar Code provisions was
unnecessary. Students had no choice but to develop and repeatedly
practice statutory interpretation skills and to demonstrate those
skills on the final. There was no E&E, no model answers, no
Nutshell—in other words, no legal Cliff's Notes for tax that
incorporated the TCJA. Indeed, students knew that the TCJA had
changed tax so extensively that secondary sources and already-
written outlines would be of little help. Their only choice (and mine)
was to rely primarily, and overwhelmingly, on the Code itself.

IV. THE FIRST RULE OF STATUTORY INTERPRETATION IS KEEP
READING

As for the first rule of statutory interpretation, “keep reading,”
the TCJA hit this home. In prior semesters, I would use an example
like section 165 to show that the Tax Code often states a general rule
like the rule of 165(a) that losses are deductible as though it is
absolute, but then includes a later provision to turn that general rule
nearly on its head. Section 165(c), for example, provides that for an
individual, losses are deductible only if they are trade or business
losses, investment losses, or casualty or theft losses. Losses in value
on the cars taxpayers use to commute, homes taxpayers live in, and
jewelry taxpayers wear are nondeductible despite the broad language
of 165(a). As I explain, the Code often states a general rule as though
it is absolute and has a later provision that nearly turns the general
rule on its head because many Code provisions apply to many types
of taxpayers. Section 165(c)’s loss disallowance nearly reverses
165(a)’s loss allowance “for an individual.” For a corporation, which
also uses section 165, section 165(c) does not apply and the 165(a)
general loss allowance rule does more work.

The TCJA is written into the Code in a way that hits home the
necessity that students “keep reading.” As a general matter, the
TCJA’s provisions are not subsection (a) of their relevant sections.
They are 1(j) (imposing new rates that cap at 37%) and 67(g)
(eliminating miscellaneous itemized deductions) and 68(f) (providing
that section 68’s limitation on itemized deductions, the so-called
Pease limitation, is eliminated) and 151(d)(5) (noting that the
personal exemptions detailed in 151 do not, in fact, exist). The TCJA
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hides out in subsections like (j), (), (f), and (d)(5) for a very important
reason. The TCJA is not a new, permanent law with respect to
individual taxpayers. Instead, the overwhelming majority of the
TCJA’s provisions for individual taxpayers apply “[ijn the case of a
taxable year beginning after December 31, 2017, and before January
1, 2026.” The pre-TCJA provisions still live in the Code because they
will, by operation of law, automatically apply again in tax years
beginning 2026. Now, to be fair, it is unlikely that the pre-TCJA Code
will spring back in full force and effect in 2026. There are many years
between now and 2026 for those provisions-in-waiting to be amended.
Taxpayers will grow accustomed to the benefits that they have
received under the TCJA and demand that many of those benefits be
made permanent. The more accurate reason that the pre-TCJA
provisions live in the Code is that the proponents of the TCJA had to
pretend that those provisions would spring back into full force and
effect in tax years beginning 202610 in order to achieve the budget
numbers they needed to make the TCJA an act that could be passed
with only 51 Senate votes.!! Because the TCJA does not add to the
federal deficit outside of a ten-year budget window, it complies with
the Byrd Rule!2 and qualifies as a reconciliation bill. Thus, passing
the TCJA “require[d] only a simple majority to pass, debate time in
the Senate [was] limited, amendments [were restricted], the bill
[could] not be filibustered, and final passage require[d] a simple
majority.”13

V. THE BEST TEACHER IS A STUDENT

Finally, teaching Federal Income Tax weeks after the TCJA
passed was humbling. I spent hours trying to distinguish between

10. See Bob Bryan, Here's Why Senate Republicans are Making Tax Cuts for
Average Americans Temporary, BUSINESS INSIDER (Nov. 15, 2017, 12:08 PM)
https://www.businessinsider.com/trump-gop-tax-plan-senate-bill-why-
individual-tax-cuts-temporary-2017-11 (“Sen. Orrin Hatch, chair of the Senate
Finance Committee and author of the bill, has admitted that the original version
of the Senate’s TCJA did not meet such a requirement. Making the individual
cuts temporary could allow the bill to meet those requirements.”).

11. Jeff Stein, Republicans explain why their tax cuts are temporary, but not
really  temporary, = WASH. Post:  WONKBLOG  (Nov. 30, 2017,
https://www.washingtonpost.com/news/wonk/wp/2017/11/30/republicans-
explain-why-their-tax-cuts-are-temporary-but-not-really-
temporary/?utm_term=.9aa1287a9d92 (explaining that Republican lawmakers
made individual tax cuts temporary so that the TCJA would not “drive up the
deficit 10 years after passage,” would therefore comply with the Byrd rule, and
could therefore be passed with a simple majority. However even before the
temporary cuts were passed, Republican lawmakers expressed their collective
intent that these cuts would later be extended, noting that “it would be extremely
difficult not to continue” tax cuts for individuals).

12. 2 U.S.C. § 644 (2012).

13. Tori Gorman, S. COMM. ON THE BUDGET, 114th Cong., BULLETIN ON
RECONCILIATION DEBATE, BYRD RULE, 2016 BUDGET PROCESS (2015),
https://www.budget.senate.gov/imo/media/doc/Reconciliation%20BB062315[1].p
df.



62 WAKE FOREST LAW REVIEW [Vol. 08

drafting errors and simply unfortunate or frustrating features of the
new Code.l4 It is good to be reminded of the difficulty of a subject
while teaching it. This reminder encourages a desirable and a
deserved empathy with students. It improves the ability to identify
which concepts are difficult and require slow, clear coverage and
opportunities for repetition. While teaching Federal Income Tax post-
TCJA, I was simultaneously learning a great deal.

VI. MARKETABILITY HIGH AND INCREASING

In addition to offering pedagogical advantages, the TCJA made
my class even more valuable for students anticipating the job market.
Tax professors like it when our students decide to pursue careers in
tax law. We know that tax lawyers tend to be in demand, protected
from economic downturns, highly regarded, and often professionally
content.1® The TCJA only increased the advantages of becoming a tax
lawyer, particularly for new lawyers. As corporate tax lawyer, David
Miller explains,

It’s really the best time to be a young tax lawyer. . .. First, the
new law will create tremendous demand for a young lawyer’s

14. One unfortunate feature of the TCJA involves the brackets for various
preferred rates applicable to long-term capital gains and qualified dividends.
Under prior law, the 0% preferred rate applied whenever ordinary income was
taxed at 10% or 15%; the 15% preferred rate applied whenever ordinary income
was taxed at 25%, 28%, 33%, or 35%; and the 20% preferred rate applied
whenever ordinary income was taxed at 39.6%. Pursuant to the TCJA, the
preferred rates now break at points that are $100 or $200 off the breaking points
for ordinary income rates. So, for example, an unmarried individual goes from
the 0% to 15% preferred rate at $38,600 of taxable income but goes from the 12%
to 22% ordinary income rate at $38,700. Compare 26 U.S.C.A. § 1(G)(5)(B)@)(I1I)
(West 2017) (beginning the 15% preferred rate at over $38,600) with 26 U.S.C.A.
§ 1(35)(2)(C) (West 2017) (beginning the 22% ordinary income rate at over $38,700).
Similar $100 or $200 mismatches appear on the tax rates for all filing statuses
and are certainly an unfortunate feature of the new Code that makes teaching it,
and understanding it, more difficult without much justification. Another
unfortunate feature of the new Code is section 199A, which NYU Tax Law
Professor Daniel Shaviro described prior to its passage as the “worst provision
ever even to be seriously proposed in the history of the federal income tax.”
Daniel Shaviro, Apparently income isn’t just income any more, START MAKING
SENSE (Dec. 16, 2017, 10:30 AM),
http://danshaviro.blogspot.com/2017/12/apparently-income-isnt-just-income-
any.html.

15. Linda Galler, Why Do Law Students Want to Become Tax Lawyers?, 68
Tax LAaw. 305, 309 (2015) (“Given the substantive difficulty of tax law, expertise
matters. Therefore, time invested in learning new concepts or techniques can pay
dividends over the course of a career. . . . Moreover, tax law is relevant in both
good economic times and bad; there are tax issues in mergers and acquisitions,
and there are tax issues in bankruptcy and foreclosures. So it is likely that one
can make a living over the long haul.”); id. (“[Tax lawyers’] expertise is invaluable
to clients and colleagues, when we talk, people listen.”); id. at 310 (“Recent
studies of the relative levels of contentment of lawyers in many areas of practice
confirm . . . that tax lawyers are likely to be at the top.”).
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services, and it’s always nice to be appreciated. Second,
although I've practiced for more than 25 years, I know no more
about the new tax law than a first-year associate who has been
following it closely. In an instant, they can catch up to my
career’s worth of knowledge.16

In sum, my first semester teaching Federal Income Tax post-TCJA,
revealed considerable pedagogical advantages of the post-TCJA tax
law teaching world.

VII. BUT PEDAGOGY IS NOT EVERYTHING

Unfortunately, pedagogy is not everything. Although I can see
the TCJA’s impacts within my classroom as positive, its external
impacts are overwhelmingly negative. Tax professors may feel the
harms of the TCJA personally. As Parker Palmer describes in The
Courage to Teach, we professors “were drawn to a body of knowledge
because it shed light on our identity as well as on the world.”!” Tax
law shed light on my identity and my view of the world. Unlike some
of my peers in other legal fields, I've never been a perfectionist. I
admire vast regimes that do a lot of work.18 I like detail, rigidity, and
complex systems. I think of tax, as Sam Donaldson so beautifully
described it, as like the human body:

The Code is a carefully crafted work of political compromise.
Like all of us, it contains some fat that could be trimmed, an
organ or two that could be severed without damage to the body,
and maybe some features that are less appealing to look at than
others. It also has an inner beauty and an intricate structure
that generally works to raise revenues for the many programs
that benefit the taxpayers from whom it collects. While there
are many exceptions to the basic themes, the Code is generally
predictable to one who understands the themes and the political
pressures that shape the exceptions.19

I lament that the words of the Internal Revenue Code—complicated
and imperfect though they may have been—were treated so recklessly

16. Morris, supra note 4.

17. PARKER J. PALMER, THE COURAGE TO TEACH: EXPLORING THE INNER
LANDSCAPE OF A TEACHER’S LIFE 26 (10th Anniversary ed. 2007).

18. Organizations like federal, state, and local governments and broad
exempt organizations like the Bill & Melinda Gates Foundation and the United
Way that do the hard work of balancing competing demands rather than the
easier work of advancing single policy goals. See What We Do, BILL & MELINDA
GATES FOUND., https://www.gatesfoundation.org/What-We-Do (last visited Oct.
17, 2018) (advancing causes in five diverse program areas spanning six
continents); Our Focus, UNITED WAy WORLDWIDE,
https://www.unitedway.org/our-impact/focus (last visited Oct. 17, 2018) (focusing
philanthropic efforts in three areas: education, income and health).

19. Samuel A. Donaldson, The Easy Case Against Tax Simplification, 22 VA.
TaX REV. 645, 74546 (2003).
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by the TCJA. The TCJA seems an ill-considered, prominent, and
regrettable tattoo.20

And worse than a self-imposed harm to a carefully crafted
statute, the TCJA will do real, irreparable damage. It will take one
of America’s greatest failings—income inequality—and dramatically
exacerbate 1t.2! Under the TCJA, owners won and laborers lost;22
high earners won and low earners lost;22 and perhaps most
significantly, the currently affluent won while the future needy lost.24
As President Trump declared, the TCJA was not a reform, it was a
“cut, cut, cut.”25 In the end, Spring 2018 was a semester in which the

20. As wise people often say, nothing good happens after midnight. See, e.g.,
Phil Mattingly, et al., Senate Approves GOP Tax Plan, House to Revote
Wednesday, CNN (Dec. 20, 2017),
https://www.cnn.com/2017/12/19/politics/republican-tax-plan-vote (“In a vote in
the early Wednesday morning hours, the Senate approved the final version of the
first overhaul of the US tax code....”); See also Tim Scott (@SenatorTimScott),
TWITTER (Dec. 19, 2017, 12:48 AM),
https://twitter.com/senatortimscott/status/943357328702824449?lang=en
(“Great news! The Senate just passed the Tax Cuts and Jobs Act.”).

21. CoNG. BUDGET OFFICE, THE DISTRIBUTION OF HOUSEHOLD INCOME, 2014,
at 31 (2018), https://www.cbo.gov/system/files?file=115th-congress-2017-
2018/reports/53597-distribution-household-income-2014.pdf (“The increase in
income inequality over the 36-year period examined here largely stems from the
significant increase in inequality in market income—labor income, business
income, capital income (including realized capital gains), and other
nongovernmental sources of income—which has been driven primarily by
substantial income growth at the top of the distribution.”).

22. Annie Nova, New tax law takes a hatchet to these worker expenses, CNBC
(Feb. 1, 2018, 2:49 PM) https://www.cnbc.com/2018/02/01/unreimbursed-
employee-expenses-could-hurt-taxpayers.html (quoting Seth Harris, a deputy
labor secretary under President Barack Obama) (“The really big story of the tax
bill is that it favors capital over labor . ... It’s heavily skewed to benefit people
who get money without working, as opposed to those who labor for a living.”).

23. Tax Poricy CENTER, DISTRIBUTIONAL ANALYSIS OF THE CONFERENCE
AGREEMENT FOR THE TaAx Curs AND JoBs Acr, at 1 (2017),
https://www.taxpolicycenter.org/publications/distributional-analysis-conference-
agreement-tax-cuts-and-jobs-act/full (“In general, higher income households
receive larger average cuts as a percentage of after-tax income, with the largest
cuts as a share of income going to taxpayers in the 95t and 99th percentiles of the
income distribution. On average, in 2027 taxes would change little for lower- and
middle-income groups and decrease for higher-income groups.”).

24. JOINT COMM. ON TAXN, JCX-69-17, MACROECONOMIC ANALYSIS OF THE
CONFERENCE AGREEMENT FOR H.R. 1, THE “TAX CUTS AND JOBS ACT” at 9 Table 1
(2017) (initially projecting that the TCJA would cause $1.071 trillion less revenue
to be collected from 2018-2027). More recent projections are worse. See, e.g.,
Letter from Keith Hall, Director, Congressional Budget Office to Kevin Brady,
Chairman, Committee on Ways and Means, U.S. House of Representatives (Dec.
15, 2017) (https://www.cbo.gov/system/files?file=115th-congress-2017-
2018/costestimate/53415-hrlconferenceagreement.pdf) (“According to CBO’s and
JCT’s estimates, enacting H.R. 1 [the TCJA] would reduce revenues by about
$1,649 billion and decrease outlays by about $194 billion over the period from
2018 to 2027, leading to an increase in the deficit of $1,455 billion over the next
10 years.”). To cover the resulting deficits, future generations will face cuts in
government programs, tax increases, or both.

25. See supra note 6.
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subject that chose me let me down, but the students who chose my
class buoyed my optimism for the future.



