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HYPERDEPOLITICIZATION

Edward Rubin”

The effort to insulate public administration from the
tempestuous intensity of political controversy is a dominant theme
in the history of American government. At the federal level, it is
older than the administrative state itself, having been put in issue
by the transition from the Federalists to the Jeffersonian Democrats
in 18001—the events that later led to Marbury v. Madison?>—and by
the Jacksonian Democrats’ introduction of the spoils system in
1828.2 When the federal government instituted what is generally
regarded as its first true regulatory program—the control of railroad
shipping rates—it quickly moved to insulate the agency responsible
for administering the program by rendering it independent of
presidential control.# Independent agencies—arguably one of
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1. See JOHN FERLING, ADAMS VS. JEFFERSON: THE TUMULTUOUS ELECTION
OF 1800, at 148 (2004); JAMES F. SIMON, WHAT KIND OF A NATION: THOMAS
JEFFERSON, JOHN MARSHALL AND THE EPIC STRUGGLE TO CREATE A UNITED
STATES 118-90 (2002).

2. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803); see also Davison M.
Douglas, The Rhetorical Uses of Marbury v. Madison: The Emergence of a
“Great Case”, 38 WAKE FOREST L. REV. 375 (2003); William Van Alstyne, A
Critical Guide to Marbury v. Madison, 1969 DUKE L.J. 1 (1969). The 1800
election also raised the issue of the federal judiciary’s political independence, a
matter to which many of Chief Justice Marshall’s efforts were directed. See
SIMON, supra note 1, at 190-259.

3. See DANIEL W. HOWE, WHAT HATH GOD WROUGHT: THE TRANSFORMATION
OF AMERICA, 1815-1848, at 331-34 (2007); GLYNDON G. VAN DEUSEN, THE
JACKSONIAN ERA 35-37 (1959). Even apologists for Jackson cannot succeed in
making his policy in this area look particularly good. See H.W. BRANDS,
ANDREW JACKSON: His LIFE AND TIMES 414-20 (2005); SEAN WILENTZ, THE RISE
OF AMERICAN DEMOCRACY: JEFFERSON TO LINCOLN 101-02, 314-19 (2005). The
resolution was the Civil Service system. See, e.g., RONALD N. JOHNSON & GARY
D. LiBEcap, THE FEDERAL CIVIL SERVICE SYSTEM AND THE PROBLEM OF
BUREAUCRACY: THE ECONOMICS AND POLITICS OF INSTITUTIONAL CHANGE (1994);
STEPHEN SKOWRONEK, BUILDING THE NEW AMERICAN STATE 47—-84 (1982).

4. TaOMAS K. MCCRAW, PROPHETS OF REGULATION: CHARLES FRANCIS
ADAMS, Louis D. BRANDEIS, JAMES M. LANDIS, ALFRED E. KAHN 57—79 (1984); see
also DANIEL P. CARPENTER, THE FORGING OF BUREAUCRATIC AUTONOMY:
REPUTATIONS, NETWORKS AND POLICY INNOVATION IN EXECUTIVE AGENCIES, 1862—
1928, at 18 (2001) (discussing autonomy within executive agencies, specifically
the Department of Agriculture, the Department of the Interior, and the United
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America’s only three truly original governmental inventions,
together with judicial review and national parks—proliferated in
the Progressive Era and have since been joined by many others,
adding up to about seventy in all.5 Their constitutionality was
confirmed by the Supreme Court in its 1935 decision Humphrey’s
Executor v. United States® and is now regarded as a settled matter,
despite a certain amount of unitary executive grousing.” This
insulation can be referred to by the awkward name of
depoliticization.8

When we speak of depoliticizing an administrative agency, we
mean insulating it from direct presidential control. The resulting
distinction between executive and independent agencies, while
looming large from the President’s perspective,® is essentially

States Postal Service). This development came shortly after the advent of civil
service reform. See SEAN D. CASHMAN, AMERICA IN THE GILDED AGE: FROM THE
DEATH OF LINCOLN TO THE RISE OF THEODORE ROOSEVELT 252—60 (3d ed. 1993).

5. For a general definition of independence and an insightful discussion of
its use in current administrative practice, see generally DAVID E. LEwWIS, THE
PoLITICS OF PRESIDENTIAL APPOINTMENTS: POLITICAL CONTROL AND
BUREAUCRATIC PERFORMANCE (2008); DAVID E. LEWIS, PRESIDENTS AND THE
POLITICS OF AGENCY DESIGN (2003).

6. Humphrey’s Ex’r v. United States, 295 U.S. 602 (1935).

7. See Steven G. Calabresi & Saikrishna B. Prakash, The President’s
Power to Execute the Laws, 104 YALE L.J. 541, 545 (1994); Steven G. Calabresi
& Kevin H. Rhodes, The Structural Constitution: Unitary Executive, Plural
Judiciary, 105 HARv. L. REv. 1153, 1181-83 (1992); Geoffrey Miller,
Independent Agencies, 1986 SuP. CT. REV. 41, 43 (1986).

8. The term is used here in its most obvious or intuitive form—that is,
insulating some decision making process from political debate or controversy.
In a recent article, Cass Sunstein and Thomas Miles use this term for a
somewhat different, although related, idea about the decision-making stance of
the federal judiciary in administrative law cases. Cass R. Sunstein & Thomas
J. Miles, Depoliticizing Administrative Law, 58 DUKE L.J. 2193, 2229-30
(2009). For other uses of the term, see, e.g., JOHN HARRISS, DEPOLITICIZING
DEVELOPMENT: THE WORLD BANK AND SOCIAL CAPITAL (2001) (depoliticization as
a myth that facilitates anti-progressive ideas); John Hasnas, The
Depoliticization of Law, 9 THEORETICAL INQUIRIES L. 529 (2008) (customary law
is depoliticized); Tim May, Power, Knowledge and Organizational
Transformation: Administration as Depoliticization, 15 SOC. EPISTEMOLOGY 171
(2001) (administration itself as depoliticization); Philip Pettit, Depoliticizing
Democracy, 17 RATIO JURIS 52 (2004) (deliberative democracy as dependent on
depoliticization).

9. For example, the Office of Management and Budget’s (“OMB”)
regulatory review subjects proposed regulations to cost-benefit analysis and
serves as a basic mechanism of presidential control. See Nicholas Bagley &
Richard L. Revesz, Centralized Oversight of the Regulatory State, 106 COLUM. L.
REV. 1260, 1262 (2006); Lisa S. Bressman & Michael P. Vandenbergh, Inside
the Administrative State: A Critical Look at the Practice of Presidential Control,
105 MicH. L. REv. 47, 55 (2006); Elena Kagan, Presidential Administration, 114
HARv. L. REV. 2245, 2248 (2001). But the process is only applied to executive
agencies; independent agencies are exempt according to the terms of the
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invisible to Congress. All the mechanisms of control that Congress
exercises over administrative agencies are equally available
whether the agency is executive or independent.’® Amendments of
authorizing statutes, adjustments of budgetary allotments,
oversight hearings, casework, and staff level contacts can all be
deployed against any agency with equal force. Yet, Congress is
hardly apolitical. The President, however beholden to interest
groups, at least thinks of himself, and describes himself, as
representing all the people. Members of Congress, with their
narrower constituencies, are often viewed as motivated by
exclusively political considerations.!!

This observation suggests the possibility that a further level of
insulation could be effectuated by shielding a particular
administrative agency from congressional as well as presidential
control. Doing so could be described by the even more unwieldy
term of hyperdepoliticization. Unlike the ordinary depoliticization
process, hyperdepoliticization would remove all direct political
influences and place the agency in a structural position resembling
a court, rather than an ordinary independent agency. In
considering this possibility, a variety of empirical questions
naturally present themselves. Would it truly shield the agency from
partisan politics; would it improve the quality of agency decision
making? Would it render the agency unaccountable in some
meaningful and measurable way?12

Hyperdepoliticization also presents some more theoretical
issues that are absent from garden variety depoliticization. In fact,
the issues it raises are so theoretical that they belong as much to the
field of philosophy as they do to law or political science. When
Congress insulates an agency from presidential control, it is simply

executive orders that establish the process. See Exec. Order No. 12,866, 3
C.F.R. 638 (1994).

10. For discussions of the oversight process, see generally JOEL D.
ABERBACH, KEEPING A WATCHFUL EYE: THE POLITICS OF CONGRESSIONAL
OVERSIGHT (1990); CHRISTOPHER H. FOREMAN, JR., SIGNALS FROM THE HILL:
CONGRESSIONAL OVERSIGHT AND THE CHALLENGE OF SOCIAL REGULATION (1988);
Matthew D. McCubbins & Thomas Schwartz, Congressional Qversight
Overlooked: Police Patrols Versus Fire Alarms, 28 AM. J. POL. SCI. 165 (1984).

11. See, e.g., JOHN A. FEREJOHN, PORK BARREL POLITICS: RIVERS AND
HARBORS LEGISLATION, 1947-1968, at 129-30 (1974); MORRIS R. FIORINA,
CONGRESS: KEYSTONE OF THE WASHINGTON ESTABLISHMENT 7 (2d ed. 1989); JOHN
W. KINGDON, CONGRESSMEN’S VOTING DECISIONS 1 (1989); DAVID MAYHEW,
CONGRESS: THE ELECTORAL CONNECTION 14-15 (2004). These studies are all
overstated, but the basic point that Congress is a political body is certainly
uncontested.

12. The caveat regarding accountability is important because many uses of
the term are not particularly meaningful. See, e.g., Edward Rubin, The Myth of
Accountability and the Anti-Administrative Impulse, 103 MICH. L. REV. 2073,
2074 (2005).
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distributing authority among its various subordinates in a
particular way. This is, of course, what any institution-wielding
hierarchical authority will do and thus raises no theoretical
complexities. Those who favor a unitary executive argue that
Congress may not establish insulation of this sort; that is, all
authority to “take Care that the Laws be faithfully executed”!3 must
be initially granted to the President.'4 But this argument is based
on the text and history of the U.S. Constitution. No one has argued
that there is any theoretical difficulty in limiting the way that a
superior grants authority to its various subordinates.

Congress, however, being a legislature, has no superior in a
democratic system. There are constitutional limits to its authority,
to be sure, and the courts are superior to Congress in defining and
enforcing those limits.!’> But within those limits—that is, when it is
acting constitutionally—Congress is the supreme authority. Thus,
the only institution that possesses the authority to insulate an
agency from Congress is Congress. To insulate an agency from all
political pressure by elected officials, therefore, Congress must not
only place limits on a subordinate (the President, in the agency
context) but also on itself.16 A technique of this sort raises legal
theory problems because we have no established methodology for
doing so. Legislatures act primarily by passing statutes; every
statute can be amended by a subsequent statute enacted in exactly
the same manner as the original statute. The technique also creates
political theory problems because the legislature is the people’s
primary representative in a democratic system. If a legislature
places limits on itself, it is, in effect, binding future legislatures,
which means that it is disabling the people at that future time from

13. U.S. Consr. art. I, § 3.

14. See Calabresi & Prakash, supra note 7, at 583.

15. Cooper v. Aaron, 358 U.S. 1, 18 (1958) (quoting Marbury v. Madison, 5
U.S. (1 Cranch) 137, 177 (1803)) (“It is emphatically the province and duty of
the judicial department to say what the law is.”).

16. In contrast, consider the interesting question whether an
administrative agency must follow its own rules. See Thomas W. Merrill, The
Accardi Principle, 74 GEO. WASH. L. REV. 569, 569 (2006); Edward L. Rubin, Due
Process and the Administrative State, 72 CALIF. L. REV. 1044, 1105-09 (1984).
This has certain similarities to the legislative case, but it is not true self-
commitment. In the United States, agency action can always be overruled by
Congress. In addition, it is subject to the Administrative Procedure Act and to
federal common law, both of which allow the courts to supervise the agency’s
obedience to its own rules. See Harold J. Krent, Reviewing Agency Action for
Inconsistency with Prior Rules and Regulations, 72 CHI.-KENT L. REV. 1187,
1187 (1997); Merrill, supra; Peter Raven-Hansen, Regulatory Estoppel: When
Agencies Break Their Own “Laws,” 64 TEX. L. REV. 1, 5 (1985); Rodney A.
Smolla, The Erosion of the Principle that the Government Must Follow Self-
Imposed Rules, 52 FORDHAM L. REV. 472, 472 (1984).
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implementing their preferred policies. That appears to violate the
basic premise of democracy. These legal and political complexities,
moreover, are not specific to the United States. They are not even
specific to the standard type of democratic polity where a legislature
represents the people. If the people’s only representative were a
single executive officer—a structure that no democratic nation has
adopted but that can be found in local government—the same
problems would appear because that executive could only
hyperdepoliticize its subordinates by placing limits on itself.17

These legal and political problems with hyperdepoliticization
lead directly to the philosophical problem: how precisely does a
conscious actor place limits on its future conduct? Limits are
regarded as a form of imperative order and such orders are typically
imposed on a subordinate—that is, someone to whom the actor is
authorized to give orders. But a conscious actor is generally on the
same level at both a given time and a subsequent time. Why should
the actor at the current point in time (“t2”) regard itself as the
subordinate of its earlier self and obey a decision that it reached at
an earlier point in time (“t1”)? This is a major question in modern
analytic philosophy,!8 and it is directly applicable to a legislature’s
efforts to place limits on its future conduct. Typically, philosophical
problems only become issues in legal and political theory by
analogy. It may be illuminating to think about questions of free
will, the nature of causality, or the reliability of induction when
analyzing the work of a legislature, but it is also possible to ignore
these complexities and deal only with political practicalities. The
philosophical problem involved in a conscious actor binding its
future conduct is immediately presented in the case of
hyperdepoliticization. It is essentially the same problem in the

17. STEPHEN HOLMES, PASSIONS AND CONSTRAINT: ON THE THEORY OF
LIBERAL DEMOCRACY 140-52 (1995). An absolute ruler can voluntarily place
limits on its future action and do so in the form of promises to others. This is
true even of God, as the famous promise of the rainbow indicates. Genesis 8:21—
22 (New King James); see also id. at 9:9-17 (God’s promise to Noah); id. at 9:17
(God’s promise to Abraham); id. at 9:16 (“The bow shall be in the cloud; and I
will look upon it that I may remember the everlasting covenant between God
and every living creature of all flesh that is on the earth.”).

18. See, e.g., MICHAEL E. BRATMAN, INTENTIONS, PLANS AND PRACTICAL
REASON 12 (1987); JoN ELSTER, ULYSSES AND THE SIRENS: STUDIES IN
RATIONALITY AND IRRATIONALITY 36-111 (1988) [hereinafter ELSTER, SIRENS];
JON ELSTER, ULYSSES UNBOUND: STUDIES IN RATIONALITY, PRECOMMITMENT AND
CONSTRAINTS 88-174 (2000) [hereinafter ELSTER, UNBOUND]; EDWARD F.
MCCLENNEN, RATIONALITY AND DYNAMIC CHOICE: FOUNDATIONAL EXPLORATIONS
218 (1990); DEREK PARFIT, REASONS AND PERSONS 289 (1984); Gregory S. Kavka,
The Toxin Puzzle, 43 ANALYSIS 33, 36 (1983); Edward F. McClennen, Pragmatic
Rationality and Rules, 26 PHIL. & PUB. AFF. 210, 226 (1997); T.L.M. Pink,
Justification and the Will, 102 MIND 329, 331 (1993).
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political context as it is in the philosophic one and cannot be
ignored.

Perhaps the best-known philosophic discussion of a conscious
actor’s self-commitment is John Elster’s.’® It is of particular
interest here because Elster begins with the rationality of individual
actors then applies his conclusions to political settings at
considerable length.20 The first Part of this Essay explores the issue
of hyperdepoliticization by analyzing Elster’s discussion of self-
commitment. On the basis of the themes developed through that
exploration, the second Part then discusses specific instances of
hyperdepoliticization by Congress.

I. SELF-COMMITMENT: ULYSSES, JON ELSTER, AND THE POWER OF
PRINCIPLE

A. Elster’s Theory of the Constitution

Elster uses a famous incident from Homer’s The Odyssey as an
image of a rational actor’s effort to commit himself to a future course
of conduct.2! Book XII of The Odyssey recounts the passage of
Ulysses and his crew by the Sirens’ Island.22 Circe warned Ulysses
that anyone who hears their song will be irresistibly drawn to them
and killed, so Ulysses instructs his sailors to stop up their ears with
wax and then says to them, as Elster quotes, “You must bind me
hard and fast, so that I cannot stir from the spot where you will
stand me ... and if I beg you to release me, you must tighten and
add to my bonds.”23 Elster sees Ulysses’s action as an example of
imperfect, or partial, rationality.2¢ “Ulysses was not fully rational,”
he writes, “for a rational creature would not have to resort to this
device.”?>  But he was not entirely irrational either, Elster
continues, because he was able to achieve by indirect means what a
rational creature could have achieved directly.26 “His
predicament—being weak and knowing it—points to the need for a
theory of imperfect rationality,” Elster concludes.27

19. See generally ELSTER, SIRENS, supra note 18; ELSTER, UNBOUND, supra
note 18.

20. See ELSTER, SIRENS, supra note 18, at 88—174; ELSTER, UNBOUND, supra
note 18, at 87-103.

21. ELSTER, SIRENS, supra note 18, at 36—37.

22. HOMER, THE ODYSSEY 193 (E.V. Rieu, trans., 1946).

23. ELSTER, SIRENS, supra note 18, at 36. Elster does not specify the
translation he is quoting. In fact, it is E.V. Rieu. See HOMER, THE ODYSSEY
(E.V. Rieu trans., 1946).

24. ELSTER, SIRENS, supra note 18, at 36.

25. Id.

26. Id.

27. Id.



WO08_RUBIN.DOCX (DO NOT DELETE) 10/27/2012 2:55 PM

2012] HYPERDEPOLITICIZATION 637

This discussion seems to be a promising approach to the issue of
hyperdepoliticization. The idea of a rational actor committing
himself to a course of action that he then pursues, without any
external force that can require his obedience, is directly applicable
to the sort of discipline that a legislature must follow in order to
hyperdepoliticize an administrative agency. Elster recognizes this
application, and in a subsequent work that also employs the image
of Ulysses and the Sirens, he analyzes and discusses it at length.28
But the application that he chooses does not involve the legislature
at all; rather, he argues that the process of self-commitment—of
tying oneself to the mast—is analogous to the establishment of a
constitution that binds subsequent political action.29 A constitution,
Elster argues, is a means by which the political system binds itself
to desirable policies so that it can resist the temptation to abandon
or compromise those policies in times of crisis.30

If one is interested in the legislature’s use of self-commitment to
achieve hyperdepoliticization, Elster’s decision to analogize his
rational actor to the political system generally, rather than the
legislature, is unfortunate. This may seem to be a somewhat
parochial concern however; clearly, the analogy Elster chose enables
him to pursue much larger questions than a single and somewhat
unusual legislative strategy. The problem is that Elster’s analogy is
simply incorrect. It reveals a misunderstanding of political
constitutions and possibly a misunderstanding of his own theory as
well.

The basic problem is that the whole notion of self-commitment
depends upon the existence of an identifiable self. Defining the self
is a complex enterprise that has occupied much of twentieth century
philosophy,3! but we can greatly simplify the problem for present
purposes. If we consider the issue of self-commitment, the concept
of a self must involve an entity that is capable of making decisions
regarding its own future course of action. Any competent human
being fits this definition. Groups made up of separate human beings
can readily qualify for this definition of a self as well; all that is
needed is three rules: one identifying the group, a second specifying
a process by which the group can reach a decision, and a third
indicating how such decisions are to be announced. Obviously,
every functioning legislature meets this definition of a self because
it needs these same three rules to carry out its ordinary functions.

28. ELSTER, UNBOUND, supra note 18.

29. Id.

30. Id. at 88-174.

31. See, e.g., ANTHONY GIDDENS, MODERNITY AND SELF-IDENTITY: SELF AND
SOCIETY IN THE LATE MODERN AGE 70-108 (1991); MARTIN HEIDEGGER, BEING
AND TIME 149-50 (John Macquarrie & Edward Robinson trans., 1962); CHARLES
TAYLOR, SOURCES OF THE SELF: THE MAKING OF MODERN IDENTITY 25-53 (1989).
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None of the complexities that occur when applying the concept of
intent to a collective body like a legislature apply to the question of
treating the legislature as a decision maker.32 An external observer
can only know that an individual has reached a decision when the
individual takes some sort of action, and this action frequently
consists of spoken or written words. A collective body can act in
exactly the same way; either some individual is designated to speak
for the group or a certain proportion of the group’s members indicate
assent to a document that has been presented to them. Determining
the intent of the legislature may be a thorny problem, but there is
rarely any ambiguity about whether the legislature has in fact made
a decision such as the enactment of a statute.

When Elster discusses constitution making in Ulysses Unbound,
however, he implicitly incorporates the idea that a society is
committing itself to a course of action.33 The problem here is that
society is not a self, as just defined, but an academic or rhetorical
abstraction. A society cannot make decisions and therefore cannot
bind itself in the required manner; only individuals or institutions
within a society can do so. This conceptual inaccuracy on Elster’s
part is mystifying. Elster is acutely aware of the complexities
involved in analogizing collective entities to individuals, and refers
to this problem explicitly in Ulysses Unbound.3¢ One section of his
chapter about constitutions is entitled “Disanalogies with Individual
Precommitment.”3®> KEven more strikingly, the first of the three

32. See, e.g., Frank H. Easterbrook, Statutes’ Domains, 50 U. CHI. L. REV.
533, 547 (1983) (“Because legislatures comprise many members, they do not
have ‘intents’ or ‘designs,” hidden yet discoverable.”); Frank H. Easterbrook,
Text, History, and Structure in Statutory Interpretation, 17 HARv. J.L. & PUB.
PoL’y 61, 68 (1994) (“Intent is elusive for a natural person, fictive for a
collective body.”); Max Radin, Statutory Interpretation, 43 HARV. L. REV. 863,
870 (1930) (initiating the issue and arguing that legislative intent is a fiction);
Antonin Scalia, Judicial Deference to Administrative Interpretations of Law,
1989 DUKE L.J. 511, 517 (1989); Kenneth A. Schepsle, Congress is a “They” Not
an “It”: Legislative Intent as an Oxymoron, 12 INT'L REV. L. & ECON. 239, 24445
(1992). In fact, those who argue most vociferously against the idea of legislative
intent do so on the ground that the meaning of legislation should be based on
the three rules specified in the text—that is, on the actual decision announced
by the legislature. This position is generally known as textualism. See, e.g.,
John F. Manning, Textualism as a Nondelegation Doctrine, 97 COLUM. L. REV.
673, 673 (1997); Richard Posner, Legal Formalism, Legal Realism, and the
Interpretation of Statutes and the Constitution, 37 CASE W. REs. L. REvV. 179,
216 (1986); Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L.
REV. 1175, 1176 (1989).

33. ELSTER, UNBOUND, supra note 18, at 88.

34. Id.

35. Id. at 92-96. A later section of the same essay is entitled “Societies Are
Not Individuals Writ Large.” Id. at 167-68. In it, he states: “Society has
neither an ego nor an id.” Id. at 168. But the main point of this observation is
to note that the group of people who write the constitution may represent one


http://web2.westlaw.com/find/default.wl?mt=208&db=3039&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0304043425&serialnum=0101358014&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C0CB25E3&referenceposition=547&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=208&db=3039&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0304043425&serialnum=0101358014&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=C0CB25E3&referenceposition=547&rs=WLW12.04
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essays that comprise his volume entitled Ulysses and the Sirens
(Ulysses and the Sirens itself being the second essay) is a critique of
analogies between intentional and functional explanations.36 “[I]n
spite of certain superficial analogies between the social and
biological sciences,” he writes, “there are fundamental differences
that make it unlikely that either can have much to learn from the
other.”3” Yet, Elster’s discussion of constitutions often rests on a
similarly defective analogy of an individual and the political system
or society in general. The disanalogies he notes in Ulysses Unbound
between the individual and constitutional case is that a constitution
may bind “others” or it may not be binding at all.38 He does not
address the basic problem that a constitution typically does not bind
the constitution maker.

With respect to the American example, to which Elster devotes
considerable attention in his essay, the important point is that the
U.S. Constitution was drafted by a specially convened Convention3®
and then ratified by a specially designed voting procedure in the
thirteen states.40 The decision-making self in this case was the
Convention or, more problematically, the Convention and the
eligible voters in each state. Having drafted or enacted the
Constitution, these entities then passed out of existence. Thus, the
U.S. Constitution is simply not a case of self-commitment; rather, it
is a case of a superior giving a written order to a subordinate,4! and

segment of society and may not speak for all its members. “Frequently,” he
notes, “constitutions are imposed on minorities and on future generations in the
interest of a majority of the founding generation.” Id. But this observation still
does not lead him to question the basic notion that a constitution is a device for
self-commitment.

36. ELSTER, SIRENS, supra note 18, at 1.

37. Id. Elster’s basic critique is that biological systems can display only
locally maximizing behavior, while humans can display globally maximizing
behavior. See generally id. at 36-111.

38. ELSTER, UNBOUND, supra note 18, at 92-96.

39. See JACK N. RAKOVE, ORIGINAL MEANINGS: POLITICS AND IDEAS IN THE
MAKING OF THE CONSTITUTION 309 (1996); GORDON S. WooD, THE CREATION OF
THE AMERICAN REPUBLIC 1776-1787, at 469-564 (1969).

40. JoHN P. KAMINSKI & RICHARD LEFFLER, FEDERALISTS AND
ANTIFEDERALISTS: THE DEBATE OVER THE RATIFICATION OF THE CONSTITUTION 23
(1989); DAVID J. SIEMERS, RATIFYING THE REPUBLIC: ANTIFEDERALISTS AND
FEDERALISTS IN CONSTITUTIONAL TIME 137 (2002).

41. Interestingly, Elster argues in a separate piece that a constitutional
convention and the legislature that ultimately convenes under that constitution
should have separate identities. He writes: “More generally, other institutions
or actors whose behavior is to be regulated by the constitution ought not to be
part of the constitution-making process.” dJon Elster, Deliberation and
Constitution Making, in DELIBERATIVE DEMOCRACY 97, 117 (Jon Elster ed.,
1998). He makes these two principles the first of his “optimal conditions for
deliberation” by a constitutional convention. Id. at 116. Of course, this account
is normative, not descriptive, but it indicates that Elster is attuned to the
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thus it is structurally identical to an ordinary statute in which the
legislature places limits on a subordinate such as an administrative
agency. For constitution making to be an act of self-commitment,
the Constitutional Convention would have had to place limits on
what it could do in the future. The Convention (or the Convention
and the ratification votes in the states) did not do this; it simply
passed out of existence. In this sense, the U.S. Constitution
resembles the Spartan Constitution after the death of Lycurgus, the
self (an individual in this case) who drafted it.42

The Constitution itself provides a mechanism—a new
constitutional convention—by which the same process that led to its
creation and adoption can be revived.43 Does this make the initial
drafting or adoption an act of self-commitment? The answer is no
for two reasons. First, the Constitution, significantly, places no
limits on what the new convention can do, aside from maintaining
the equal representation of states in the Senate,4 which is hardly
the self-commitment to which Elster refers. Second, and more
significantly, the definition of self precludes the drafting and
adoption of the Constitution from being an act of self-commitment.
Because the self (that is, the decision-making entity that drafted the
Constitution) passed out of existence after the Constitution was
adopted, a new constitutional convention, organized according to its
provisions, would be a different self.45 If the Convention engaged in
an act of self-commitment, it did so by disbanding, not by
propounding the constitutional provisions. The same can be said, of
course, of the ordinary amendment process that Article V provides.

continuity issue and raises further questions about why he would refer to
constitution making as self-commitment.

42. PLUTARCH, LIVES OF THE NOBLE GRECIANS AND ROMANS 49 (John Dryden
trans., Modern Library ed. 1979). Whether Lycurgus actually existed is not
relevant to the comparison. The Spartans, in the fifth century B.C., for
example, believed that he did as surely as we believe that Madison existed, and
were equally certain that he was no longer in existence.

43. U.S. ConsT. art. V. The exact language is:

The Congress, . . . on the Application of the Legislatures of two thirds
of the several States, shall call a Convention for proposing
Amendments, which...shall be valid...when ratified by the
Legislatures of three fourths of the several States, or by Conventions
in three fourths thereof...Provided that no State, without its
Consent, shall be deprived of its equal Suffrage in the Senate.
Id. Article V also prohibits amendment of two slavery-related clauses prior to
1808. Id.

44. See U.S. CONST. art. I, § 3.

45. For proposals to call a new convention, see SANFORD LEVINSON, OUR
UNDEMOCRATIC CONSTITUTION: WHERE THE CONSTITUTION GOES WRONG (AND
How WE THE PEOPLE CAN CORRECT IT) 173 (2006); LARRY J. SABATO, A MORE
PERFECT CONSTITUTION: 23 PROPOSALS TO REVITALIZE OUR CONSTITUTION AND
MAKE AMERICA A FATIRER COUNTRY 198-220 (2007).
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First, there are no substantive limits on the process itself, and
second, the procedures specified are limits on the legislature that
was created under the Constitution and on the states that became
subject to it, not on the entity that drafted the Constitution in the
first place.46

Can the willingness of U.S. government officials, or the people
generally, to be bound by the Constitution be regarded as an act of
self-commitment? The Constitution, after all, is just a piece of paper
and has no force unless people are willing to treat it as worthy of
obedience. But this is not what Elster means by self-commitment
and probably not what most people mean by it. Elster’s definition is
that the actor himself makes a decision at t1 that will bind him at t2,
not that he decides at tz2 to obey some external entity that existed at
t1 but has now passed out of existence.4” One can define self-
commitment more broadly if one wishes, and perhaps even so
broadly that it includes any act of obedience, but this would not
distinguish the Constitution from any other governmental rule. If
obeying the Constitution is a form of self-commitment, then so is
obeying a statutory rule or administrative regulation. It is true, as
the existentialists remind us, that we are always free to disobey, but
this inspiring insight tells us very little about the purpose of
national constitutions.48

Suppose, by way of an analogy, that the owner and chief
executive officer of a company decides to relinquish all her
ownership and control one year in the future. Because she is aware
that she has made some bad decisions by acting on her own, she
decides to establish a managing committee to run the company and
place all the stock she owns in escrow. However, because she is
aware that she built the company acting on her own, she also
decides that if the committee fails to show a profit for three
successive years, it will be required to appoint a single executive
officer to replace it, with exactly the same authority as she
originally possessed, and that this officer will be given all her stock.
We would certainly be willing to describe her decision to relinquish
control and ownership of the company as an act of self-commitment.
In doing so, she might bolster her resolve with the mechanisms
Elster discusses,4® such as entering into a binding contract with the

46. U.S. CONST. art. V.

47. ELSTER, UNBOUND, supra note 18, at 92—-94.

48. We do not need to decide, in the context of this argument, whether a
constitutional amendment is an act of self-commitment. It either is or is not,
depending on its terms. If it is, then it is simply a self-commitment established
by one of the entities created under the Constitution. Such self-commitments
by these subordinate entities are possible, of course; that is the entire point of
this Essay.

49. ELSTER, UNBOUND, supra note 18, at 63-77.
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members of the future managing committee; telling her family and
friends she will resign, so that her family will be angry and her
friends contemptuous if she reneges; or creating rewards for herself,
such as arranging for that cruise to Tahiti that she has always
wanted to take. But the document by which she organizes the
company after she relinquishes control cannot be regarded as an act
of self-commitment; it binds others, not herself. Nor does it become
an act of self-commitment because it provides for the possible re-
establishment of her position. She will be dead or in Tahiti by that
time, and her successors will make the decision.

Going beyond the United States to either other nations or
hypothetical situations, it appears that a constitution or
constitutional amendment approaches true self-commitment as the
process of adoption involves fewer and fewer actors other than the
legislature. Once the legislature is empowered to enact a new
constitution or amend the existing one without the participation of
any other decision maker, then it is genuinely binding itself.30 It is
declaring that it will not alter the constitutional provisions in the
future, although it has the authority to do so. Thus, at te, consistent
with Elster’s definition, the legislature will willingly change
ordinary statutes but refuse to change the ones it has identified as
constitutional. When the legislature must act in concert with other
institutions to amend the constitutional provisions, it is no longer
exhibiting the same level of restraint, and it is no longer acting on
the basis of its own previous commitment.

In the situation where the legislature can act by itself,
constitutional provisions, however defined, merge with ordinary
legislation as a structural matter, and differ only on the basis of the
enacting legislature’s declared intent to bind the future. We have
thus arrived at the issue of hyperdepoliticization. In the American
case, where Congress cannot enact constitutional provisions on its
own, it can bind itself only by enacting a statute. Such a statute can
be a true self-commitment in the sense that Congress at tz2 is the
same institution as Congress at t1, with the same authority and the
same freedom of action. But the creation of a constitution by a body
that then passes out of existence is not an act of self-commitment at
all, and the only thing that Elster’s discussion of constitution
making tells us is that he misunderstands the political process.

There have been a number of subsequent efforts to rescue the
idea of a constitution as the self-commitment of a decision-making
entity. Stephen Holmes, for example, traces the issue back to
Bodin’s theory of sovereignty, which insists that each polity must
possess a single, unconstrained ruler that, within its jurisdiction, is

50. This is precisely the situation that Elster advises against in his essay
on deliberation and constitution making. See id. at 170.



WO08_RUBIN.DOCX (DO NOT DELETE) 10/27/2012 2:55 PM

2012] HYPERDEPOLITICIZATION 643

subject to no earthly power.5! Such an authority, Bodin says,
exercises all the powers of governance, but one of those must be the
power to bind itself—to make definitive commitments.52 This is, of
course, a familiar concept, which economists generally describe as
the power to make credible commitments.53 Non-lawyers are often
surprised by the notion that a full panoply of legal rights includes
the right to be sued; but this right, which is denied to slaves or legal
infants, grants the rights holder the power of commitment.
Madison’s concept of a constitution, Holmes argues, is a
commitment in this sense, a voluntary constraining of sovereign
power through the creation of rights that others may enforce against
that power.54

Holmes provides a useful account of late eighteenth-century
thought, but it only solves an eighteenth-century problem about the
way an unconstrained sovereign, conceived as a necessity of
governance, could be constrained.?®> Using it as a theory of
constitution making depends on the rather abstract notion that “the
people” are sovereign. In the American case, it asserts that this
sovereign entity existed, or was somehow expressed, in the
Constitutional Convention and the ratification votes in nine of the
thirteen states.56 This may or may not be convincing, but it does not
really rescue the self-commitment concept. The “sovereign people,”
having expressed itself through a decision-making institution, has

51. HOLMES, supra note 17, at 100-33. Bodin’s ideas are most fully
expressed in JEAN BODIN, THE SIX BOOKS OF A COMMONWEALTH Al4 (Kenneth
Douglas McRae trans., 1962) (1576). His views are related to those of Thomas
Hobbes, whom Holmes also discusses at length. See HOLMES, supra note 17, at
69-99. See generally THOMAS HOBBES, LEVIATHAN (C.B. Macpherson ed., 1968)
(1651).

52. BODIN, supra note 51.

53. See Douglass C. North, Institutions and Credible Commitments, 149 J.
INSTITUTIONAL & THEORETICAL ECON. 11, 13-14 (1993); Mark E. Schaffer, The
Credible-Commitment Problem in the Center-Enterprise Relationship, 13 J.
Comp. ECoN. 359, 370 (1989); Oliver E. Williamson, Credible Commitments:
Using Hostages to Support Exchange, 73 AM. ECON. REvV. 519, 519 (1983),
reprinted in OLIVER E. WILLIAMSON, THE MECHANISMS OF GOVERNANCE 120
(1996). For other applications of the idea, see, e.g., Gary Miller, Above Politics:
Credible Commitment and Efficiency in the Design of Public Agencies, 10 J.
PuB. ADMIN. RES. & THEORY 289, 297 (2000); Edward Rock, Securities
Regulation as Lobster Trap: A Credible Commitment Theory of Mandatory
Disclosure, 23 CARDOZO L. REV. 675, 687 (2002).

54. HOLMES, supra note 17, at 134—77. Holmes’s contrasts Madison’s views
with those of Jefferson, who was adverse to the idea of such commitments and
famously recommended that a new constitution be drafted every twenty years.

55. Id. at 267-74.

56. For discussions of the Framers’ thoughts about sovereignty, in addition
to Holmes’ account, see BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OF THE
AMERICAN REVOLUTION 198-229 (1992); GORDON S. WOOD, THE CREATION OF THE
AMERICAN REPUBLIC 1776-1787, at 34489 (1969).
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not passed out of existence, but it is now dormant.?” To make a
decision which might potentially be bound by the first one, this
sovereign—the people—would need to generate a new entity
through which it can act.’8 Even if one accepts all the political
mysticism involved in this conception, it seems clear that no such
entity exists in our governmental system. What does exist is the
government this sovereign created, a set of institutions that are not,
either individually or collectively, the sovereign. In fact, if we
interpret the American ratification process as the sovereign, then it
seems that our sovereign went into retirement without making any
commitments or placing any limits on itself if it chose to return,
aside from that business of equal state representation in the Senate.

Jed Rubenfeld proposes a related idea that attempts to replace
the uncertain and somewhat old-fashioned idea of sovereignty.59
Like persons, he argues, whose individuality only makes sense when
considered as something that exists over a period of time, a people
(that is, a group of persons who govern themselves) necessarily
exists over time, not at a single moment.6® Such a temporally
extended entity, whether an individual or a nation, does not make
commitments through the ephemeral act of speaking, which is the

57. The concept of a sovereign, whatever generalized sophistication Bodin
added to it, is clearly based on the image of a single ruler, which in Western
Europe generally meant a hereditary monarch. The role of self-commitment in
this context depends on the theory of kingship. If kingship is regarded as an
office, then it is the same institution that continues in perpetuity, filled by
different persons, much like the American presidency or Congress. In that case,
an action taken by the king that attempts to bind a future king counts as a case
of self-commitment. But if kingship is personal, then the possibility of self-
commitment only lasts for the life of each individual king. That seems to have
been the idea in medieval England; for example, the view was that each new
king had to re-issue the Magna Carta in order for it to be effective. See
generally FATTH THOMPSON, MAGNA CARTA: ITS ROLE IN THE MAKING OF THE
ENGLISH CONSTITUTION 1300-1629 (1948). On the general relationship between
the king as a person and an institution, see generally ERNST H. KANTOROWICZ,
THE KING’S TWO BODIES: A STUDY IN MEDIEVAL POLITICAL THEOLOGY (1957).

58. In this sense, Holmes’s concept resembles Bruce Ackerman’s idea of
constitutional moments: rare times when the political discourse shifts to a
higher level that implicates the nation’s basic structure. See BRUCE ACKERMAN,
WE THE PEOPLE: FOUNDATIONS 687 (1991); BRUCE ACKERMAN, WE THE PEOPLE:
TRANSFORMATIONS 5 (1998). But Ackerman does not claim that the people exist
as an entity, nor does he attempt to characterize the Constitution as an act of
self-commitment.

59. JED RUBENFELD, FREEDOM AND TIME: A THEORY OF CONSTITUTIONAL
SELF-GOVERNMENT 145-59 (2001).

60. Id. Rubenfeld thus distinguishes his theory of the nation as a
constructed and emergent entity from Benedict Anderson’s theory. See
BENEDICT ANDERSON, IMAGINED COMMUNITIES 145-54 (rev. ed. 2006)
(distinguishing on the ground that Anderson treats the nation as imagined,
rather than existing, because he adopts a speech-oriented concept of the nation
as existing only in the present).
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way we customarily describe the decision-making process, but
through the durable act of writing.6! A written constitution can
thus be regarded, according to Rubenfeld, as a commitment made by
the people as a temporally extended entity.62 It is obeyed because
obeying the durable or written commitments that one makes is the
way such an entity—either a person or a nation—expresses its self-
assertion of its own identity, and thus establishes its freedom.
Those commitments then determine how particular constitutional
cases are to be decided.53

The difficulty with this theory for present purposes is its
ethereal circularity. Rubenfeld’s notion of a people is not fatally
vague—he answers the obvious objections effectively84—but it only
exists, or only acts, by making commitments. The only way we
know what those commitments are, apparently, is that the people,
as an entity, have made them. The circularity occurs because “the
people,” however meaningful this notion may be as an explanation
of national identity, is not a decision-making mechanism in the
same sense as the institutions supposedly bound by its
commitments—the chief executive, the legislature, or the judiciary.
Rather, it is a self-contained process of identity formation that acts
only by asserting that identity. Governmental institutions may be
guided by this process, but they are not bound by it; indeed, they are
not only free to disobey, but they can destroy or dissolve the self-
committing entity by doing so. Perhaps Rubenfeld has resolved the
difficulty that Elster and Holmes confront when speaking about self-
commitment where there are, in fact, two different selves, but only
by positing a single self that functions as cultural expression, a
“brooding omnipresence in the sky,”6> not as a government decision
maker. If a person had a mystical experience that changed her
sense of self, but that only affected her decisions because she
interpreted herself in a different way and felt free to make different
choices which denied that changed sense of self, we would generally
not describe that as a case of self-commitment.

61. RUBENFELD, supra note 59, at 45—88.

62. Id. at 91-130.

63. Id. at 163-220.

64. Id. at 156-58.

65. S. Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917) (Holmes, J., dissenting).
Holmes was referring to the common law, not to a constitution, but his point is
similar. Common law does not exist as an abstraction, but is the product of
particular and identifiable human decision makers. Such a decision maker can
be plural and decentralized, but must nonetheless follow the three rules
specified above to count as a decision-making entity or self; that is, its members
must be defined, its procedure specified, and its conclusions promulgated.
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B. Elster’s Analysis of Rational Decision Making

Allowing for the fact that Elster analogizes Ulysses’s self-
commitment to the wrong political situation, we might nonetheless
look to his well-known discussion once we correct the error and
recognize that the problem he describes applies to statutory
hyperdepoliticization and not to  constitution  making.
Unfortunately, most of his discussion is unhelpful because his
answer also misunderstands the problem he presents. In essence,
he spends most of his time fighting his own hypothetical, looking for
empirical ways out of a philosophical dilemma. The task of
correcting the conceptual difficulties thus created could be left for
philosophers to resolve were it not for the fact that the particular
reasons why Elster's analysis 1is philosophically flawed are
immediately implicated in applying that analysis to the decision
making of a collective body like a legislature.

We can begin by being precise about the use of the myth as an
analogy. Ulysses has himself bound to the mast so that he will not
respond to the Sirens when he hears their song. The song thus
represents a current situation (that is, the situation at tz) and the
bonds that hold him represent some sort of commitment that
disables him from responding to that situation. His instruction to
his crew represents an earlier decision—that is, a decision taken at
t1. The question is whether a person actually can effect such a
restriction of his current decision making, and why he would do so.
Now suppose that the crew members had decided to tie Ulysses to
the mast on their own. We would no longer have a philosophic
problem regarding the nature of Ulysses’s decision making. Being
subject to an external constraint, his failure to respond to the
Sirens’ song would tell us nothing about his own decision making as
a rational being.

Elster does not devote any time to discussing this situation, of
course,% but he spends a great deal of time discussing a variety of
situations at tz where the actor’s decision making is impaired and
the actor is aware of the impairment.67 Self-commitment in this
context can thus be described as “Peter sober” binding “Peter
drunk.”’68 In most of the situations discussed by Elster, the
impairment does not result from imbibing a substance but from
weakness of the will; that is, the actor knows, in the current
situation (i.e., t2) that yielding to his current inclinations will lead to
undesirable consequences, but his physical or psychological desires

66. He refers to it when discussing the closely-related issue of self-
punishment, which, as he points out, “has the t1 effect of making the behavior in
question physically impossible.” ELSTER, SIRENS, supra note 18, at 39.

67. Id.at 37-47.

68. HOLMES, supra note 17, at 135.
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incline him to give those consequences less weight than he gave
them at t1, when the temptation was not present.¢® Smoking, eating
fattening foods, and deciding to take mind-altering substances, all of
which Elster discusses at length, are examples of such weakness of
the will, and Elster assimilates future discounting (favoring the
present over the future) to this weakness as well.70

These considerations are of undoubted psychological interest,
and they certainly apply to Ulysses, whose will was overborne by a
supernatural force. But they sidestep, and in fact obscure, the
philosophical problem—mnamely, the problem with the nature of
rationality itself. That problem arises when the actor at te, although
fully aware of having decided to make a different decision at ti, is
not aware of any impairment in his current rational capacities.
That is, he is convinced that he is fully rational at t2 and that what
he would have perceived as a temptation at t1 is now a valid ground
for action.

To clarify this point, suppose the actor at t2 has been drinking
and now is fairly certain he is drunk. He might well decide that he
is in no condition to make decisions, and, confronted with a situation
that requires him to choose between his current inclination and a
course of action he had previously reached, he might well decide to
favor his previously chosen course of action. But this is not truly a
case of fulfilling a precommitment. Rather, it is a case of
recognizing a temporary cognitive impairment and deferring to a
decision reached at a time when one was not impaired. In fact, it is
more similar to an actor’s decision to follow the advice of a more
knowledgeable person—Ilike taking medicine prescribed by a doctor.
Alternatively, we can say that self-recognized impairment is not a
case of self-commitment because the actor is no longer a single self.
The person he is now, at tg, is not quite the same person that he was
at t1. This is not because his personality changed between the two
times—that is a situation that must be accommodated within the
framework of self-commitment over time—but rather because he is
impaired and recognizes that he is impaired. The situation is
recognized in ordinary usage when we say that someone, being
impaired, is “not himself.”

All discussion of cases of impairment at te—not only the fairly
obvious case of being drunk, but the related cases of being subject to
a temptation that undermines one’s will—suffer from this same
limitation. @ They pose only a psychological problem, not a
philosophical one. Consequently, the techniques that Elster
discusses for ensuring that the ti commitment is followed at to
belong to the realm of psychology. They are stratagems by which

69. ELSTER, SIRENS, supra note 18, at 67—68.
70. Id. at 37-38.
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the actor at t: can place constraints on itself at t2 because the t:
actor is convinced that it is in a better position to decide. Among
those that Elster discusses are throwing away the key to the place
where an addictive substance is stored, giving away the key to a
trustworthy person, imposing costs on oneself at t2 for disobedience,
and creating rewards for oneself at t2 for obedience.”? The problem
is that these stratagems will only be legitimate from the perspective
of the decision maker at te if that decision maker recognizes that it
is impaired. Otherwise, they will seem like nothing more than
stratagems—ill-considered efforts by oneself to bind one’s future
actions at a time when one’s understanding of those future actions
was inadequate.

The true philosophic question arises when the actor is not
aware that he is suffering from any impairment at t2. That is, he
does not regard himself as “Peter drunk” or otherwise functioning at
a lower cognitive level than usual, nor does he regard himself as
subject to a temptation that is undermining his will. Rather, he
sees himself as mentally equal at t2 to what he was at t1.72 How can
the actor at t1 bind himself at t2 under such circumstances? What
mechanisms can he use that will overcome the phenomenological
experience of being here now, at te, and fully capable of making an
autonomous decision? This is the way Gregory Kavka sets up the
philosophic problem in his well-known toxin hypothetical.’? An
eccentric billionaire offers the actor a million dollars now if he will
intend to drink a repulsive but not dangerous toxin in the future.’4
When the future comes, however, the actor has already received the
money, so there is no reason for him to fulfill his promise and drink

71. ELSTER, UNBOUND, supra note 18, at 63-77.

72. We need not be concerned about whether he is “really” impaired or not.
If he does not perceive himself as impaired, the only thing the question of his
really being impaired could mean is whether an external observer perceives
him as impaired (“you’ve had too much to drink”). If that occurs, there are two
alternatives: either the observer can convince him that he is impaired or she
cannot do so. If she convinces him, then the situation is essentially the same as
the situation where he comes to the conclusion that he is impaired on his own.
If the observer fails to convince him, then he is in essentially the same situation
where he does not believe himself to be impaired. There is no other possibility
that would preserve his decision-making autonomy, which is, of course, the
premise of the entire inquiry.

73. Kavka, supra note 18. For commentary, see Michael E. Bratman,
Toxin, Temptation, and the Stability of Intention, in RATIONAL COMMITMENT AND
SOCIAL JUSTICE: ESSAYS FOR GREGORY KAVKA 59, 61 (Jules L. Coleman &
Christopher W. Morris eds., 1998); David Gauthier, Rethinking the Toxin
Puzzle, in RATIONAL COMMITMENT AND SOCIAL JUSTICE: ESSAYS FOR GREGORY
KAVKA, supra, at 47, 47-58 [hereinafter Gauthier, Toxin]; Gilbert Harman, The
Toxin Puzzle, in RATIONAL COMMITMENT AND SOCIAL JUSTICE: ESSAYS FOR
GREGORY KAVKA, supra, at 84, 84.

74. Kavka, supra note 18, at 33.
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the toxin.” Therefore, the actor cannot honestly intend to drink the
toxin, and cannot accept the million dollars, even though he would
gladly undergo the relatively minor discomfort that the toxin causes
in exchange for the money.”® One may or may not find this
convoluted hypothetical illuminating; for present purposes, the
important point is that the actor’s dilemma is caused by his
rationality, not his irrationality. He is perfectly in control of his
faculties and his will at tz2, which is precisely the reason he has
trouble intending to drink the toxin at ti. This is the philosophic
problem: why should a rational actor at t2 be bound by its decision at
ti—not how a rational actor at t1 binds an irrational actor at ts.

To clarify this point, consider the dieting situation that Elster
discusses.”” The actor at ti1 has decided that she wants to lose
weight and will stop eating dessert.”8 At t2, however, she finds
herself at a restaurant famous for its desserts and wants to order
chocolate cake.” She might perceive herself as subject to an
overwhelming temptation to eat the cake. That means that she
recognizes that her decision-making process is impaired, and she
then has a reason to favor her decision at t1 to diet over her current
desire to eat the cake. Whether she will obey that decision, which
she now regards as superior (ethically or cognitively), or whether
she will succumb to her visceral desire to eat the cake because her
will (that is, her recognition that her ti decision is superior) has
been overcome is a matter of psychology. Alternatively, however,
she might perceive herself at the restaurant as fully in control and
decide to eat the cake because she now realizes that gustatory
pleasure is more important to her than weight loss—that is, that
she will have a better life if she eats dessert than she will if she
achieves some particular body weight. In that case, when she has
the same view of her decision-making ability at t2 as she had at t, is
there any argument that could convince her to favor her decision at
t1 and thus maintain her self-commitment? This is the philosophic
problem.

One reason Elster fails to confront this problem is that all his
examples involve a t1 decision that strikes him, and will generally
strike the reader, as sagacious, and a tez decision that strikes him

75. Id. at 34.

76. David Gauthier suggests that the solution is that the actor can in fact
intend to drink the toxin because doing so will be part of the best life that the
actor can lead as a totality. David Gauthier, Assure and Threaten, 104 ETHICS
690, 709 (1994) [hereinafter Gauthier, Assure]; see also Gauthier, Toxin, supra
note 73, at 47. This is related to Rubenfeld’s notion of commitment. See
RUBENFELD, supra note 59, at 103—-30.

77. ELSTER, SIRENS, supra note 18, at 38.

78. Id. at 65-77.

79. Id.
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and the reader as impaired.8© That is unquestionably the situation
in Ulysses’s case, as confirmed by his statements at t3, when he is
past the Sirens.8! Consider, however, the reverse.82 A young man,
age eighteen, has grown up in a desperately unhappy home where
his parents fought with each other all the time and mistreated their
children. He commits himself to never marrying or having children
of his own, and enforces this commitment by becoming a Catholic
priest, or getting a vasectomy, or convincing his parents to write a
will that disinherits him if he gets married, or telling his friends to
shun him if he does so. As he matures, however, he comes into
contact with happily married couples, discovers he likes children,
perceives himself as a kind, loving person, and has this assessment
confirmed by his sexual partners, his friends, and, of course, his
therapist. Now, at t2 (age twenty-eight), his t1 decision no longer
seems like a commitment that he wants to keep. Perhaps the
stratagems he adopted at t1 will be effective, but he will feel that
they are not legitimate and will try to reverse them. He may leave
the priesthood, try to reverse his vasectomy, relinquish his
inheritance, and make new friends. In other words, he will regard
his t1 decision as impaired, and the observer, in this case, is likely to
agree. This 1illustrates the problem Elster avoids: under
circumstances such as these, what sort of commitment would a t2
actor be willing to obey?

The reason to distinguish between philosophical and
psychological versions of the precommitment problem in discussing
hyperdepoliticization is that only the philosophical version of the
problem can be of much value in this context. Congress, as a
collective entity, cannot be viewed as Peter drunk, an impaired
decision maker that should not take action or that should only take
action with another actor’s approval. Legally, the legislature is the
primary policy maker of a modern democratic state. If its members
regard it as impaired, they are abandoning their basic legal
responsibility—the policy-making function which they were elected
to perform. If outsiders regard it as impaired, they would, in
essence, be rejecting democratic government. That is in fact the

80. Id.

81. HOMER, supra note 23, at 25.

82. The general reason Elster’s discussion runs off the rails is perhaps
because he limits himself to analytic philosophy and does not consider the
problem from a phenomenological perspective; that is, his discussion is largely
limited to what the actor decides at ti. A phenomenological perspective
emphasizes that a conscious actor is here, experiencing reality and making
decisions, at any given time. See EDMUND HUSSERL, EXPERIENCE AND
JUDGMENT: INVESTIGATIONS IN A GENEALOGY OF LoGIC 50-51 (Ludwid Landgrebe
ed., James S. Churchill & Karl Ameriks trans., 1973); EDMUND HUSSERL, IDEAS:
GENERAL INTRODUCTION TO PURE PHENOMENOLOGY 112-14 (W.R. Boyce Gibson
trans., 1931).
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attitude that the military has adopted in various nations when it
carries out a coup,® but it does not seem like one that ought to be
encouraged. Politically, members of the legislature who concluded
that the legislature is impaired would be denying their constituents
representation, and outsiders would be counseling fatalistic
inaction.

In other words, when the legislature is analogized to a
rationally acting individual in order to gain insight into the problem
of self-commitment, the analogy is useful only in its truly
philosophical form, not in the quasi-psychological form that Elster
discusses. It simply does not make sense to say that a modern
legislature is drunk, suffers from weakness of the will, or is subject
to any of the other psychological conditions that counsel deference at
te to a previous decision.8* The legal and political considerations
that come into play when the decision maker is the legislature of a
democratic regime direct us away from such analogies (however
tempting they may be when the legislature is controlled by the
opposing party) and toward the truly philosophical question of
whether a fully competent decision maker should ever regard itself
as bound by a previous decision, even a decision that explicitly
attempts to bind the future.

In Ulysses Unbound, where Elster presents his application of
the Sirens issue to the political system, he offers one possible way in
which an entity like Congress might perceive itself as impaired.85
He argues that the Constitution serves as a precommitment
strategy that will enable us to maintain our principles at times of
political crisis such as war, when there is a temptation to
compromise our civil liberties.86 Lawrence Tribe makes the same
argument in the introduction to his constitutional law treatise,37
and while he does not cite Elster, he relies heavily on a psychology

83. See TuLiO HALPERIN DONGHI, THE CONTEMPORARY HISTORY OF LATIN
AMERICA 344-51 (Chile), 351-54 (Uruguay), 354-60 (Argentina), 360-64
(Brazil) (John Charles Chasteen trans., 1993); MARTIN MEREDITH, THE FATE OF
AFRICA: A HISTORY OF THE CONTINENT SINCE INDEPENDENCE 218-48 (2005)
(discussing various countries in a chapter titled “The Coming of the Tyrants”).

84. To be sure, questions about group psychology may be of relevance and
interest in explaining why a legislature, as a collective body, reaches a
particular decision. But these are simply issues that arise whenever the
legislature acts; they indicate that the legislature, like every other human
institution, is a less-than-perfectly-rational decision maker, but provide no
argument that it should therefore be precluded from acting.

85. ELSTER, UNBOUND, supra note 18, at 96—105.

86. Id. at 115-18.

87. LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 23 (3d ed. 2000)
[hereinafter TRIBE, 3D ED.]; LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW
11 (2d ed. 1988) [hereinafter TRIBE, 2D ED.]. The second edition of Tribe’s
treatise presented this theory without qualification. In the third edition, he
qualifies it somewhat.
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experiment that is featured heavily in Elster’s work as well.88 There
is so much wrong with this argument that I will need a separate
essay to address it. For the present, two observations will suffice.
First, individuals are often impaired, in measurable ways, when
subject to stress—a physiological reaction that brain researchers are
beginning to understand.8® An analogy between this process and
the behavior of an institution like a legislature is obviously highly
speculative and unlikely to yield usable results. Second, neither a
legislature, through any institutional expression, nor its individual
members are likely to concede that the legislature’s decision-making
process is impaired in times of crisis. The more common assertion is
that such times require action, and that the institution, far from
deferring to some previous commitment, should fulfill its crucial role
by responding to the crisis. Members of the legislature and external
observers may conclude that a particular period of crisis is a poor
time to enact a particular statute—that they should not spend time
revising the criminal code during a war or that they should not
restructure an emergency response agency until the particular
emergency that agency is dealing with has passed. But this simply
asserts that there are better or worse times to make particular
decisions, not that the decision maker itself is impaired in some
essential way.

C. The Real Story of Ulysses

To summarize, Elster’s discussion of Ulysses and the Sirens
turns out to be of limited value in analyzing the problem of a
decision maker’s precommitment because he conflates the

88. The experiment is George Ainslie’s demonstration that pigeons are
capable of delaying gratification. George Ainslie, Specious Reward: A
Behavioral Theory of Impulsiveness and Impulse Control, 82 PSYCHOL. BULL.
463 (1975). Tribe says:

Just as the pigeon experimenters concluded that any ‘effective device
for getting the later, larger reinforcement must include a means of
either preventing preference from changing as the smaller, earlier
reward comes close, or keeping the subject from acting on this
change,’ ... [so] it may be necessary to create mechanisms for
enforcing such constitutional agreements in a setting carefully
insulated from momentary pressures.
TRIBE, 2D ED., supra note 87, at 11. In his third edition, Tribe recognizes that
there are disanalogies between conscious actors and pigeons, but still fails to
recognize the basic difficulty that our Constitution is not a case of self-
commitment because it was drafted and adopted by a different self. TRIBE, 3D
ED., supra note 87, at 23.

89. See Amy F.T. Arnsten, Prefrontal Cortical Network Connections: Key
Site of Vulnerability in Stress and Schizophrenia, 29 INT'L. J. DEVELOPMENTAL
NEUROSCIENCE 215, 215 (2011); Steven M. Southwick et al.,, Role of
Norepinephrine in the Pathophysiology and Treatment of Posttraumatic Stress
Disorder, 46 BIOLOGICAL PSYCHIATRY 1192, 1192 (1999).
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philosophical problem that is directly implicated for any conscious
decision maker, individual or institutional, with psychological
problems applicable only to individuals. If we want to focus on the
philosophical problem we must look to other sources. One possible
source 1s a famous incident in Greek mythology, the time when
Ulysses binds himself to the mast in order to resist the Sirens’ song.
This may seem to be a less-than-promising approach, because the
foregoing section has just argued that Elster’s use of this particular
incident provides little guidance in addressing the philosophical
problem. But we should not dismiss the myth so quickly. In
addition to misunderstanding the philosophical problem, Elster
misunderstands The Odyssey. If we look at the entire poem and not,
as he does, at the incident with the Sirens in isolation, we can in
fact find useful guidance on the self-commitment problem.

The hero of the poem is Ulysses, and to understand the poem
we must understand its hero’s character. We have a natural
tendency to view Ulysses as a modern man, given his isolation and
the cleverness he displays throughout the poem’s action. This
tendency is certainly encouraged by the famous Homeric epithet
used to describe him, which is variously translated as a man “of
twists and turns,”®® “of many ways,”?! “for Wisdom’s various arts
renown’d,”®2 “resourceful,”® “ready at need,”®* or “who was never at
a loss.”  Elster subscribes to this view. His entire account
emphasizes Ulysses’s autonomy—his ability to make decisions freely
and implement them effectively.96

Elster’s interest in rationality supports this interpretation,
which serves as the starting point for his entire inquiry. A rational
decision is necessarily an autonomous one, and Elster is interested
in the reasons why it might be rational for a decision maker at ti to
restrict his own decision at t2.97 It is, moreover, the way modern
people like heroes. J.B. Schneewind identifies autonomy as an
essential element of modernity and traces its emergence to the
rejection of the tradition-bound idea that morality is grounded on

90. HOMER, THE ODYSSEY 77 (Robert Fagles trans., 1996).
91. HOMER, THE ODYSSEY 27 (Richmond Lattimore trans., 1965).
92. HOMER, THE ODYSSEY 25 (Alexander Pope trans., 1967) (Yale Pope ed.,

93. HOMER, supra note 23, at 25 (quoting the Rieu translation, this being
the one Elster uses).

94. HOMER, THE ODYSSEY, in THE COMPLETE WORKS OF HOMER: THE ILIAD
AND THE ODYSSEY 1, 1 (S.H. Butcher & Andrew Lang trans., 1935).

95. HOMER, THE ODYSSEY 11 (W.H.D. Rouse trans., 1937).

96. ELSTER, SIRENS, supra note 18, at 36.

97. Two obvious reasons, which Elster discusses at length, are passion and
weakness of the will. See ELSTER, UNBOUND, supra note 18, at 118-41.
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obedience to some higher power or authority.9® Kant, whom
Schneewind treats as the culmination of this process, explicitly
identifies autonomy as the basis of self-legislating a categorical
imperative.?? Kant says: “Autonomy of the will is the property that
the will has of being a law to itself . ... The principle of autonomy
is this: Always choose in such a way that in the same volition the
maxims of the choice are at the same time present as universal
law.”100

Contemporary and inspiring as this may be, it is not a
convincing interpretation of The Odyssey. While Ulysses displays a
considerable amount of resourcefulness, it would be more accurate
to describe him as the plaything of the gods than as a paragon of
autonomy. When the epic begins, Calypso has been holding him on
her island as her boy toy for seven years, and his only recourse is
pathetic sorrow: “With streaming eyes in briny torrents drown’d,
And inly pining for his native shore.”101 He has literally been blown
back and forth across the seas by Poseidon, who will shipwreck him
again after he leaves Calypso’s island. He escapes from Calypso
through the intervention of the gods,'92 not his own efforts, just as
he had Athena or Circe’s help in escaping from his other perils, and
he will need Athena’s help once more in order to regain his kingdom
from Penelope’s rebellious suitors.

In fact, the problem with Elster’s interpretation of Ulysses runs
somewhat deeper and points toward a potential solution to the self-
commitment problem. Ulysses is not simply subject to the desires or
caprices of the gods; he is respectful and obedient to them. 7The
Odyssey, like The Iliad, begins with an invocation to the Muse that
states the theme of the entire poem.'03 It refers to Ulysses’s
vaunted cleverness, but then continues with one more feature of his
personality, described (in the Rieu translation Elster uses) as
follows: “But he failed to save [his] comrades, in spite of all his
efforts. It was their own sin that brought them to their doom, for in
their folly they devoured the oxen of Hyperion the Sun, and the god
saw to it that they should never return.”104 This is the only incident
mentioned in the invocation, and its importance is further
emphasized because it explains why Ulysses failed to save his crew,

98. J.B. SCHNEEWIND, THE INVENTION OF AUTONOMY: A HISTORY OF MODERN
MORAL PHILOSOPHY 483-87 (1998).
99. Id.
100. IMMANUEL KANT, GROUNDING FOR THE METAPHYSICS OF MORALS 44
(James W. Ellington, trans., 1981).
101. HOMER, supra note 92, at 180—-81. This is Pope’s translation, which is
not particularly accurate, but which is the most poetic.
102. HOMER, supra note 23, at 28—-29.
103. HOMER, supra note 91, at 27.
104. HOMER, supra note 23, at 25.
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a serious mark against him in a tribal society where a leader was
expected to protect his followers.105 It reveals that Ulysses was not
only a clever man but a devout man, a man who was distinguished
from others by his obedience to the gods.106

This quality of obedience plays an important role in the incident
with the Sirens. Elster presents Ulysses’s decision to have himself
bound to the mast, instead of simply stopping up his ears with wax
like his crew members, as a pure act of self-commitment on
Ulysses’s part.197 He begins by quoting Ulysses’s instructions to his
men: “You must bind me hard and fast, so that I cannot stir from
the spot where you will stand me . .. and if I beg you to release me,
you must tighten and add to my bonds.”08 In fact, the idea of
binding himself to the mast is not his idea, but has been suggested
to him by the goddess Circe.l?® When she warns him, at the
beginning of Book XII, about the dangers he is going to face in the
next stage of his journey, she says (again in Rieu’s translation):

soften some beeswax and plug [the crew members’] ears with
it; but if you wish to listen yourself, make them bind you hand
and foot and on board and stand you up on the step of the
mast . ... But if you start begging the men to release you,
they must add to the bonds that already hold you fast.”110

To be sure, Circe does not order Ulysses to bind himself to the
mast, but she certainly suggests this stratagem, and she tells him

105. See M.I. FINLEY, THE WORLD OF ODYSSEUS 109-13 (rev. ed. 1965). On
the importance of protecting one’s followers according to tribal or honor
morality, see JACOB BLACK-MICHAUD, COHESIVE FORCE: FEUD IN THE
MEDITERRANEAN AND THE MIDDLE EAST 151-54 (1975); WiLLIAM I. MILLER,
BLOODTAKING AND PEACEMAKING: FEUD, LAW, AND SOCIETY IN SAGA ICELAND 22—
23, 259-60 (1990); J. M. WALLACE-HADRILL, THE LONG-HAIRED KINGS 121, 125
(1962).

106. Using the Rieu translation would be a bit unfair to Elster, were it not
the one that he uses, because its language is unusually, and perhaps
anachronistically, religious-sounding. Pope’s translation is equivalent: “Vain
toils: their impious folly dar’d to prey, On Herds devoted to the God of Day: The
God vindictive doom’d them never more, (Ah men unbless’d!) to touch that natal
shore.” HOMER, supra note 92, at 28—29 (the Pope translation). But Pope, being
an an eighteenth-century Catholic, was equally anachronistic. =~ Modern
translations other than Rieu’s describe the crew’s mistake in more secular
terms—as “recklessness,” HOMER, supra note 90, at 77 (the Fagles translation);
HOMER, supra note 91, at 27 (the Lattimore translation), “the blindness of their
own hearts,” HOMER, supra note 94, at 1 (the Butcher & Lang translation), or
“madness,” HOMER, supra note 95, at 11 (the Rouse translation). Even so, there
is agreement on the basic point that the crew came to grief because they
disobeyed a god.

107. ELSTER, SIRENS, supra note 18, at 36-37.

108. Id. at 36.

109. HOMER, supra note 91, at 186.

110. HOMER, supra note 23, at 190.
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exactly how to do it. He not only follows her suggestion but
instructs his crew in words very similar to Circe’s.1l! Thus, the
story of the Sirens illustrates Ulysses’s devoutness, his willingness
to listen to the gods, rather than his autonomy and resourcefulness.
To be sure, once he hears the Sirens’ song, he is no longer in control
of himself, and it is his stratagem, the bonds, that restrain him. But
he has adopted the stratagem at the suggestion of a god. The point
is not that Ulysses is such a clever person that he thinks of binding
himself to the mast, as a form of self-commitment, but that he is so
obedient to Circe that he follows her instructions, rather than
assuming that he could resist the Sirens’ song on his own.

This point is emphasized by the incident involving Hyperion’s
oxen, which follows almost immediately.112 Ulysses’s devoutness is
in fact the dominant, if not exclusive, theme of this extensively
related incident. Having been warned by Circe not to injure any of
the oxen at the same time that she tells him how to escape the
Sirens, Ulysses is inclined to bypass Hyperion’s island entirely.113
After his crew pleads with him, on the grounds that they do not
share his iron constitution, Ulysses relents but asks that “every man
of you . .. give me his solemn promise that if we come across a herd
of cattle or some great flock of sheep, he will not kill a head of either
in a wanton fit of folly.”114

At first, the men have no trouble resisting the temptation
because they have plentiful supplies on their ship, but Zeus sends a
furious storm that confines them to the island, and they soon
exhaust their supplies and begin to suffer from starvation.ll’5 In
response, and pursuant to his responsibilities as leader, Ulysses
goes “off inland to pray to the gods in the hope that one of them
might show [him] a way of escape.”!6 Finding a sheltered spot, he
washes his hands and makes “supplications to the whole company
on Olympus.”!17 But the gods answer only by casting him into a
pleasant sleep. While he is away, one of his crew members
persuades the others that they should eat the oxen, arguing that it
is better to take their chances and later build a temple to Hyperion
in expiation than to die of hunger.118 As Ulysses returns and smells

111. HOMER, supra note 91, at 186, 189.

112. HOMER, supra note 23, at 196—-201. Only the famous, but briefly told,
passage between Scylla and Charybdis intervenes.

113. HOMER, supra note 91, at 185-89.

114. HOMER, supra note 23, at 197.

115. HOMER, supra note 91, at 193.

116. HOMER, supra note 23, at 198.

117. Id.

118. An adumbration of the line, attributed to Rear Admiral Grace Hopper
(one of the founders of the COBOL computer language), is that “it’s easier to
ask forgiveness than it is to get permission.” Diane Hamblen, Only the Limits
of Our Imagination: An Exclusive Interview with RADM Grace M. Hopper,
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the cooking meat, he exclaims “in horror”: “Father Zeus . . . and you
other blessed gods who live for ever! So it was to ruin me that you
lulled me into that cruel sleep, while the men I left conceived and
did this hideous thing!”119

The parallel to the biblical story of Moses on Mount Sinai and
the golden calf is notable.120 While the theology differs, one idea is
identical: a true leader is not someone who rebels against the divine
will but rather one who is particularly reverent and obedient to it.
Moses and Ulysses share the same sense of outraged horror when
they return from their isolated vigils to find that their followers
have disobeyed the higher powers. They themselves would never
have done so, because their devotion to these powers is too strong.
As leaders, moreover, they would never have allowed their followers
to disobey.12! But they needed to withdraw in order to express their
devotion, and those weaker than themselves succumbed to the
temptation in their absence.122

In other words, a basic feature of Ulysses’s personality is his
obedience to the gods, and binding himself to the mast is an
expression of this trait. This feature can be generalized by
recognizing obedience to the gods as a case of being guided by a
higher principle. A higher principle is simply a goal, purpose, or
basis for action that applies in many different situations and is

CHIPS AHOY, July 1986, available at http://web.archive.org/web/20090114165606
/http://www.chips.navy.mil/archives/86_jul/interview.html.

119. HOMER, supra note 23, at 199. Pope’s translation conveys the
emotional impact better: “Why were my cares beguil’d in short repose? O fatal
slumber, paid with lasting woes! A deed so dreadful all the Gods alarms,
Vengeance is on the wing, and heav'n in arms!” HOMER, supra note 92, at 452.

120. See generally Exodus 32. Aaron, who is apparently in charge during his
brother’s absence, accedes to the people’s demand for an idol. Id. at 32:2-5. He
is a basically good person, as depictions of him in other places indicate, but he is
not a leader. When Moses asks him to explain his action, he responds with the
same rationale that public choice scholars ascribe to all legislators: the people
wanted it. See id. at 32:23-24. At that point, according to the account, Moses
saw the people were unrestrained (for Aaron had not restrained them). Id. at
32:25. What Aaron should have done of course (according to the author) is to
remind the people of their previous decision. To do so, he would necessarily
need to appeal to the principle underlying the decision.

121. Having disobeyed, they must die. Hyperion kills Ulysses’s followers,
while Moses himself, quoting directly from God, orders the Levites to kill their
brothers, companions, and neighbors. Id. at 32:27-28. In other words, in a
religious world, some principles are objectively correct, and people who violate
them are punished by divine action. In a secular world, we must find our own
principles and, if we choose, impose our own punishments.

122. The theological significance of the intervening incident of Scylla and
Charybdis (where Ulysses can only avoid total destruction in Charybdis’s
whirlpool by sacrificing six crew members to the monstrous Scylla) is similar to
the book of Job: being devout may protect a person (Ulysses in this case) from
destruction but not from suffering. See generally Job 1.
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justified in terms that go beyond the circumstances of those
situations. Ulysses binds himself to the mast because Circe has
recommended that he do so, but he follows her advice because he is
guided by the higher principle of obedience to the gods. Because it
functions as a higher principle for him, he knows what to do when
he is starving in the midst of cattle that a god has told him not to
eat. Thus, he knows what to do, and we, Homer’s audience, know
what he will do when Athena tells him to disguise himself as a
beggar before reentering his palace. He simply follows the same
principle.

D. The Role of Principle

Treating the incident with the Sirens as part of the larger poem,
rather than an isolated incident as Elster does, provides guidance in
addressing the philosophical problem that Elster sidestepped.
Ulysses binds himself to the mast because he follows the higher
principle of obedience to the gods. Such devotion to a higher
principle provides a general reason why an unimpaired decision
maker at t2 (not Ulysses, of course, who is definitely “drunk” at tz)
would follow a commitment it has reached at t1. The reason is that
it is committed to the principle at both times; thus, it can state a
rationale for making the commitment at t1 that is convincing at t2
because of its own force. The tz2 decision maker does not need to
engage in the possibly demeaning and often unproductive inquiry
about whether its decision-making process is impaired at that
second time; all it needs to do is to recall the principled rationale it
articulated at ti.

Ulysses’s choice of his higher principle—obedience to the gods—
separates him from the conceptual framework of the modern world.
This is hardly surprising, since the poem is at least 2,600 years
0ld.123 But his actions can be readily adapted to the modern context
by changing the basis for the choice of principle from obedience to
instrumental rationality.12¢ When the actor reaches his decision, he
does so because that decision will implement some articulated goal
he has chosen autonomously, not because he is being obedient to a

123. Gregory Nagy, Homeric Poetry and Problems of Multiformity: The
“Panathenaic Bottleneck”, 96 CLASSICAL PHILOLOGY 109, 110 (2001).

124. For the classic definition of this concept, see MAX WEBER, ECONOMY AND
SOCIETY: AN OUTLINE OF INTERPRETIVE SOCIOLOGY 24—25 (Guenther Roth &
Claus Wittich eds., Ephraim Fischoff et al. trans., 1978). It is generally viewed
as the stance that underlies public policy making. See EDITH STOKEY &
RICHARD ZECKHAUSER, A PRIMER FOR POLICY ANALYSIS 3-7 (1978); DEBORAH
STONE, POLICY PARADOX: THE ART OF POLITICAL DECISION MAKING 233—42 (2002).
For an extended discussion, see generally Jurgen Habermas, Reason and the
Rationalization of Society, in THE THEORY OF COMMUNICATIVE ACTION 42
(Thomas McCarthy trans., 1984).
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higher power. While the content is different, the structure of
decision is the same. In each case, the decision maker appeals to a
principle that is more general than any immediate reason for action.
That principle, moreover, can be clearly articulated in those terms,
and understood at ti1, t2, or any other time.125

In other words, hyperdepoliticization is a particular technique
of governance. The legislature at t1 can use this technique when it
implements an identified principle or purpose. That will not
necessarily be a common occurrence. To reiterate, legislatures
represent the people, they are supposed to respond to present
circumstances, they are supposed to hold administrative agencies
accountable, and they are supposed to decide on funding levels from
one year to the next. In most cases, they only need to enact ordinary
legislation and can rely on their successors to adapt or amend it as
the situation requires. But there will be some cases where the
principle that the legislature wants to implement is best achieved by
hyperdepoliticization—that is, by enacting a measure that precludes
its successors at tz from intervening in the usual manner. The
reason for the te legislature to obey this measure—to refrain from
intervening although there is no power within the government that
can compel it to do so—is not that it perceives itself to be impaired
but that it understands and accepts the principle which the
hyperdepoliticization technique is being used to implement. It
agrees that the ti1 legislature identified a valid principle and has
correctly discerned that this principle is best implemented if it
willingly restrains itself from acting.

The idea that self-commitment means commitment to a higher
principle facilitates the analogy between an individual decision
maker and a legislature. To begin with, as noted above, Elster’s
discussion emerges from an analysis of rationality, but it is unclear
that this term can be coherently applied to a collective body like a
legislature. There is no difficulty, however, in asking whether a
collective body has made an instrumentally rational decision,
because the criterion of rationality is applied to the decision itself,
not the subjective intention of the decision maker. Of course, people
may disagree about whether the decision is in fact instrumentally
rational. To pursue that debate, they will need to identify the goal
the decision i1s intended to achieve, determine whether the decision
itself is likely to achieve that goal, and decide whether it is the best
method for doing so. These can be difficult questions, but they are

125. Moreover, from the modern perspective, the two types of higher
principles can be seen as interchangeable. Ulysses, viewed as a rational,
modern decision maker, obeys the gods because he fears punishment; that is, he
knows it is in his rational self-interest to be obedient. This is probably a poor
way to read the poem, but it illustrates the structural similarity of deontological
and instrumental principles.
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essentially the same whether the decision is made by an individual
or a collective body.

In addition, and perhaps more importantly, basing
precommitment on the appeal to principle explains why a
democratic legislature, the specific kind of decision maker at issue
in the hyperdepoliticization case, is justified in making and obeying
precommitments. As already noted, legislatures are not usefully
regarded as subject to the vicissitudes of individual behavior. Thus,
they are unlikely to view themselves as suffering from impaired
decision-making capability at any given time. With respect to the
purely philosophical aspect of self-commitment, a legislature has at
least two other reasons for noncompliance with a past decision that
are not analogous to individual decision makers. First, legislatures,
being primary policy makers, are not supposed to take orders from
anyone else, a status very few individuals enjoy. This might be
regarded as a matter of psychology, but it is also an aspect of
decision-making methodology; unlike a court, or even the chief
executive, the legislature is set up to make its own decisions,
independent of other governmental actors. Second, the legislature
does not simply act for itself. It is the people’s representative—the
current people’s representative. Even if it were inclined to honor its
precommitments, it might regard such obedience as a failure of its
obligation to its constituents, who do not necessarily share those
precommitments.

If, however, the t2 legislature is obeying the ti legislature’s
decision because that decision is articulated and justified by
principle, these reasons for resistance fade. The tz2 legislature can
base its obedience on the same rationale as the t1 legislature did.
This, then, is the rationale for hyperdepoliticization. At ti1, the
legislature should attempt to precommit the action of future
legislatures if it concludes that such precommitment is needed to
effectuate a principle to which it subscribes. At to, the legislature
should obey its t1 commitment if that commitment reflects a general
principle to which the legislature still subscribes and if the principle
will be effectively implemented by following the prior commitment.
It is when these conditions apply that a legislature should insulate
an administrative actor from the legislature itself, as well as from
the chief executive.

Commitment to principle will often be amplified, or reinforced,
by the advantages of consistency. The decision maker at ti can
argue that, in addition to the particular principle it articulates,
whatever persuasive force that principle may have at t2, the only
way to carry out a principle is to act consistently over time. The
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idea 1is related to Gautier’s and Rubenfeld’s arguments,26 but
without any larger assertion that consistent action is in any way
intrinsic to morality, personhood, or existence as an entity. It is
simply, as Holmes observes, a way for a decision maker to increase
its power, its ability to make credible t1 commitments. 127 This is not
to say that one must always obey the hobgoblin of consistency and
never act in response to present circumstances. A prior decision is
generally not worth following if it is not announced as a
commitment. A decision maker derives no additional power from
simply being rigid; in fact, it probably loses power. The added power
that consistency confers will generally be available only when the
earlier decision is one that was stated as a commitment; that is,
something that the t1 decision maker wanted subsequent decision
makers to maintain. In that case, the t2 decision maker has a
reason to follow the t1 decision that supports the persuasive force of
the principle underlying that decision.

II. CURRENT CASES OF HYPERDEPOLITICIZATION

Although hyperdepoliticization is not a recognized technique of
governance at present, Congress has in fact deployed it in a variety
of situations. The discussion in the following Part is intended to be
exemplary, not comprehensive. At the outset, and even for the
purpose of giving examples, it is useful to distinguish between what
can be called grounded hyperdepoliticization and what can be called
atmospheric hyperdepoliticization.128 Grounded
hyperdepoliticization occurs when the legislature adopts definitive
provisions for the purpose of disabling itself from future action, and
can thus be regarded as the classic case. Atmospheric
hyperdepoliticization occurs when the legislature enacts a statute
that attempts or aspires to insulate an agency from political
pressures in general, and may apply to pressure from the legislature
as well as to the more obvious case of pressure from the chief
executive. This Part offers two examples of grounded
hyperdepoliticization. The first involves the closure of military
bases and was implemented by a statute; the second involves control
of the money supply and was implemented by inaction—that is, the
explicit decision not to alter an initiative adopted by the relevant
agency. The Part concludes with one fairly common example of

126. See RUBENFELD, supra note 59, at 103—30; Gauthier, Assure, supra note
76, at 692; Gauthier, Toxin, supra note 73, at 57.

127. HOLMES, supra note 17, at 100-33.

128. An alternative terminology would be “hard” and “soft.” It is certainly
tempting to use monosyllabic modifiers when a nine-syllable word is being
modified, but “hard” and “soft” have too many other connotations.
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atmospheric hyperdepoliticization—the creation of what can be
called a deeply embedded agency.

A. Grounded Hyperdepoliticization by Statute: The Closure of
Military Bases

A notable case of self-imposed constraint by Congress involves
the closure of military bases. A military base produces major
economic benefits for the place where it is located, and the expenses
of operating the base are borne almost entirely by the federal
government, whose revenue is generated by the nation as a whole.
As a result, members of Congress, as well as other politicians, lobby
assiduously to obtain military bases for their state or district and
treat their ability to do so as a major political success.129 However
gratifying it is to obtain a base, it is more painful to have the base
close once the economy of a particular locality has become
dependent on the facility’s continued existence. Thus, efforts to
close any particular base tend to run into determined opposition
from the local community and, in most cases, from its political
representatives.130  As a result of this political dynamic, military
bases proliferated throughout the course of American history. By
the 1980s, the military justification for their number and location
(namely, to defend strategic points in the nation) had worn thin, and
the Department of Defense was eager to close the ones that no
longer served any other purpose.13!

Congress responded to this dilemma by enacting successive
statutes—the Base Closure and Realignment Act of 1988,132 the
Defense Base Closure and Realignment Act of 1990,133 and the base
closure provisions of the 2002 National Defense Authorization
Act.13¢ The largest number of base closures occurred under the 1990
Act.135 This Act makes use of an independent commission, called
the Base Realignment and Closure Commission (“BRAC”), created

129. See DAVID S. SORENSON, SHUTTING DOWN THE COLD WAR: THE POLITICS
OF MILITARY BASE CLOSURE 41-94 (1998).

130. Id. at 7-40; Charlotte Twight, Institutional Underpinnings of
Parochialism: The Case of Military Base Closures, 9 CATO J. 73, 81 (1989).

131. SORENSON, supra note 129, at 15-16.

132. Defense Authorization Amendments and Base Closure and
Realignment Act of 1988, Pub. L. No. 100-526, §§ 201-209, 102 Stat. 2623,
2627-34.

133. Defense Base Closure and Realignment Act of 1990, Pub. L. No. 101-
510, §§ 29012911, 104 Stat. 1485, 1808—19 (codified in part in 10 U.S.C. § 2687
(1990)).

134. National Defense Authorization Act for Fiscal Year 2002, Pub. L. No.
107-107, §§ 3001-3008, 115 Stat. 1012, 1342-53 (2001).

135. Base Realignment and Closure (BRAC), GLOBAL SECURITY,
http://www.globalsecurity.org/military/facility/brac.htm (last visited July 8,
2012).
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by the 1988 Act.136 The members of the Commission were originally
appointed by the Secretary of Defense, but the 1990 Act provides
that they are to be appointed by the President, with the advice and
consent of the Senate, and on a bipartisan basis.!3?7 Under the
procedure specified in the Act, the military services submit
proposals for base closures to the Secretary of Defense.138 The
Secretary can add or delete bases from the list, and then he or she
transmits the list to the BRAC Commission, which can once again
add or delete bases that the Secretary has designated.!3® Both the
Secretary and the Commission are required to consider specified
criteria that include the military value of the base, a cost benefit
analysis of its closure, and the economic and environmental impacts
that its closure would produce.!4® Once the Commission reaches its
decision, the list is then forwarded to the President, who—
significantly—can approve or disapprove the list as a whole but
cannot make additions or deletions.14l  Presidential approval
constitutes authority for the Secretary of Defense to close all the
bases on the list.142 Congress retains the authority to halt the base
closures by passing a Joint Resolution of Disapproval within forty-
five days of the President’s approval, but it must once again act on
the entire list and cannot make any additions or deletions.!43
Having failed to close any major bases during the Reagan
administration, this procedure enabled the military to close sixteen
major bases and “realign” eleven others under the 1988
Commission, and then close 102 major bases and realign or redirect
eighty-three others under the four Commissions authorized
pursuant to the 1990 Act.144

Considered simply as a procedure, the Base Closure Acts closely
resemble Elster’s account of individual self-commitment—a

136. Defense Base Closure and Realignment Act of 1990, §§ 2901-2911, 104
Stat. at 1808-19.

137. Id. § 2902, 104 Stat. at 1808.

138. Id. § 2903, 104 Stat. at 1810-12.

139. Id. § 2903, 104 Stat. at 1811.

140. SORENSON, supra note 129, at 47—48.

141. Defense Base Closure and Realignment Act of 1990, § 2903, 104 Stat. at
1812.

142. Id.

143. For a general description and analysis, see SORENSON, supra note 129;
Kenneth R. Mayer, Closing Military Bases (Finally): Solving Collective Actzon
Dilemmas Through Delegation, 20 LEGIS. STUD. Q. 393 (1995); see also R.
DoucLas ARNOLD, THE LOGIC OF CONGRESSIONAL ACTION 139—41 (1990); Jason
A. Coats, Base Closure and Realignment: Federal Control QOuver the National
Guard, 75 U. CIN. L. REV. 343, 351-57 (2006).

144. See Base Realignment and Closure (BRAC), supra note 135. The four
Commissions reported recommendations in 1991, 1993, 1995 and 2005. A
realignment or redirection means that some facilities or services at a given base
are terminated, although the base itself remains open.
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definitive decision at t1 and the development of an effective
stratagem. That stratagem can be called aggregation—creating a
definitive list of base closures at the administrative level and then
disabling the elected politicians who are inevitably involved (the
President, who as Commander-in-Chief, probably cannot be
excluded, plus Congress itself) from altering the list. It has no
simple analogue in individual behavior, however, because it
addresses the problem that individual members of a collective body
have different interests from the body as a whole.

The key to the procedure’s obvious success seems to be the
inability of any elected official to take action with respect to a
particular military base.!45> One way to interpret this success is that
the procedure raises the cost of influencing an elected official to a
level that no private actor, locality, or even state can afford; in order
to save one’s own preferred base, one must convince either the
President or Congress to terminate a process that promises to save
taxpayers billions of dollars and that represents the conclusions of
an independent commission acting on recommendations from the
military itself.

Kenneth Mayer, in an effort to rescue the cynicism of public-
choice analysis from an impressively public-regarding statute,
observes that the process “obscured the causal chain,”'46 or, in the
language of other public-choice scholars, shifts blame from the
legislature to an agency.'4’” By delegating the decision to an
appointed, expert administrative body, legislators can argue to their
constituents that they were not responsible for the actual decision
that closed their locality’s or their constituents’ favored base. In
addition, according to Mayer, “the timing of the process was
explicitly designed to minimize political harm.”148 The three rounds

145. Needless to say, the announcement of major base closures brought huge
outcries from most local communities, with elected representatives often in the
lead. These outcries were hardly unreasonable; Charleston Naval Shipyard,
slated for closure by the 1993 BRAC list, employed 35,656 people in total, more
than four times the number of the region’s next largest employer. Opposition to
its closure was led by the formidable Strom Thurmond, one of South Carolina’s
senators. Nevertheless, the facility was closed. See SORENSON, supra note 129,
at 131-38. Thurmond was nonetheless reelected, at the age of 94, which
perhaps indicates that the BRAC process was successful in providing politicians
with political cover.

146. Mayer, supra note 143, at 405-06. Mayer attributes the term to
ARNOLD, supra note 143, at 13.

147. This is, of course, a special case of one standard public-choice
explanation for delegation to administrative agencies. See e.g., DAVID EPSTEIN
& SHARYN O’HALLORAN, DELEGATING POWERS: A TRANSACTION COST POLITICS
APPROACH TO PoLicY MAKING UNDER SEPARATE POWERS (1999); Morris P.
Fiorina, Legislative Choice of Regulatory Forms: Legal Process or
Administrative Process, 39 PUB. CHOICE 33 (1982).

148. Mayer, supra note 143, at 406.
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of base closures under the 1990 Act all required the President to act
on the BRAC’s recommendation by July 15 of an odd-numbered
year, ensuring a significant time lag between Congress’s refusal to
disapprove the list and the next congressional election.!49

But public-choice analysis cannot quite explain the interesting
fact that Congress managed to overcome a powerful political
dynamic through the mechanism of hyperdepoliticization. The
reason Congress enacted this legislation, and the reason it allowed
it to continue while hundreds of locally treasured bases were closed
or realigned, is that its precommitment strategy was based on
principle. The principle was of course efficiency, something that is
regarded in our society as one of the greatest virtues of
governmental action.

Efficiency can conflict with other values, such as human rights
or social equality, but no such values were implicated here. Any
possibility that it would conflict with national security was
eliminated by the fact that the Department of Defense, a widely
respected agency not known for its self-abnegation about budgetary
allocations, virtually begged Congress to close military bases.150
The Act’s procedure was designed to ensure that the particular base
closures would be efficient because each closure had to be approved
by three levels of Defense Department decision makers—the
individual services, the Secretary, and a specially constituted
committee. In other words, the decision maker not only devised a
workable strategy but also based that rationale on a widely accepted
principle that the strategy uncontroversially effectuated. That is
the reason the statute, and its strategy, was considered binding by
subsequent Congresses, the tz decision makers. The reason that
they did not amend the statute, or pass the Joint Resolutions it
permitted, was not because they regarded themselves as impaired
decision-makers. It was because the enacting Congress’s
precommitment made sense to them.

B. Grounded Hyperdepoliticization by Inaction: Federal Reserve
Control of the Money Supply

A second example of grounded depoliticization, this time by
subsequent approval of administrative action rather than prior
design of such action, involves the control of the money supply by
the Federal Reserve Board (the “Fed” or “Federal Reserve”). The
Fed was created in 1913 as an independent agency to serve this
purpose and bring an end to the cycle of financial panics that

149. 2005 DEF. BASE CLOSURE & REALIGNMENT COMM'N, 2005 DEFENSE BASE
CLOSURE AND REALIGNMENT COMMISSION REPORT 312 (2005), available at
http://www.brac.gov/docs/final/Chap3PrevExpwithBRAC.pdf.

150. SORENSON, supra note 129, at 15—16.
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bedeviled the American financial system throughout the nineteenth
century.’®®  As thus conceived, it was an ordinary independent
agency, free of direct executive control because the Board members
could not be dismissed at will,}32 but subject to the same
congressional control as other federal agencies.

The statutory mechanism that Congress provided for control of
the money supply was the adjustment of bank reserve requirements.
Banks, as financial intermediaries, lend out most of the money they
receive from deposits. To maintain financial stability, however, they
are legally required to retain, or reserve, a percentage of their
deposits, perhaps ten percent, in liquid form.153 This can either be
cash in the bank vaults or deposits with the Federal Reserve itself
(which are, in effect, cash). The Federal Reserve Act envisioned that
the Fed would control the money supply by adjusting bank reserve
requirements.1%¢ Lowering the required reserve allows the bank to
lend more money, and thus increases the amount of money in
circulation; raising the reserve requirement has the opposite
effect.155

This sounds plausible, but it is unwieldy; even minute changes
in the reserve rate will generate rather massive changes in the
money supply because the rate affects every bank.15%6 As a member
of an earlier Congress, Fisher Ames, commented about a different
legislative strategy: it is “a great clumsy machine . . . applied to the
slightest and most delicate operations—a hoof of an elephant to the
strokes of mezzotino.”’5” During the 1920s, therefore, the Federal

151. Federal Reserve Act of 1913, Pub. L. No. 6343, 38 Stat. 251 (codified in
scattered sections of 12 and 31 U.S.C.). For a discussion of the agency and its
purposes, see generally THIBAUT DE SAINT PHALLE, THE FEDERAL RESERVE: AN
INTENTIONAL MYSTERY (1985); MILTON FRIEDMAN & ANNA J. SCHWARTZ, A
MONETARY HISTORY OF THE UNITED STATES 1867-1960, at 189-295 (1963);
WILLIAM GREIDER, SECRETS OF THE TEMPLE: HOW THE FEDERAL RESERVE RUNS
THE COUNTRY (1987). The immediate motivation was the Panic of 1907.

152. See 12 U.S.C. §§ 241-242 (2006). Members of the Fed are appointed
for fourteen-year terms, the longest term of any appointed federal agency
official. This extended term was instituted by the Banking Act of 1935.
Banking Act of 1935, Pub. L. No. 74-305, 49 Stat. 684. See JOHN T. WOOLLEY,
MONETARY PoLITICS: THE FEDERAL RESERVE AND THE POLITICS OF MONETARY
PoLICY 10-12, 48-49 (1984).

153. DE SAINT PHALLE, supra note 151, at 12.

154. Id.

155. The Fed could also control the money supply through adjustment of the
discount rate—that is, the interest rate it charged when it lent money to banks
(to provide liquidity, for example).

156. What We Do, FED. RES. BANK N.Y., http://www.newyorkfed.org
/aboutthefed/whatwedo.html (last visited July 8, 2012).

157. Gordon Wood, Knowledge, Power, and the First Congress, in
KNOWLEDGE, POWER AND THE CONGRESS 44, 50 (William H. Robinson & Clay H.
Wellborn eds., 1991).
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Reserve developed a different, more flexible mechanism for
controlling the money supply. Under the leadership of Benjamin
Strong, Governor of the Federal Reserve Bank of New York and a
recognized financial wizard, a committee of Fed administrators and
other public officials began to control the money supply by buying
and selling government securities on the open market.138 The
original legislation gave each of the Fed’s twelve regional branches
authority to buy and sell government securities for various
purposes, but the idea that this authority could be centralized and
used as the Fed’s primary monetary control device came from
Strong and the Open Market Committee.13® Congress codified this
technique in the Banking Act of 1933 (the Glass-Steagall Act),160
revised by the Banking Act of 1935161 and revised again in 1942.162
The Open Market Committee, in its current form, consists of
twelve members: the seven members of the Fed, the president of the
New York Reserve Bank, and four other Federal Reserve Bank
presidents on a rotating basis.163 It meets regularly, currently about
eight times a year.164 Its control of the money supply through open
market operations depends on the fact that American money is
nothing more than obligations issued by the Federal Reserve. This
enables the Fed to adjust the amount of money in circulation by
buying and selling government securities. @ When the Federal
Reserve buys securities on the open market, it has the unique
ability to pay for those securities by simply entering the payment
price in the purchaser’s account. By doing so, it has added that sum
to the money supply. When it sells securities, it receives money, but
because an obligation to itself is no obligation at all, that sum of
money simply disappears; thus, it has subtracted that amount from
the money supply.'65 As is apparent, the device is extremely
flexible. The Fed can buy or sell in any amount it chooses, down to
the price of a single government bond; on the other hand, even its

158. FRIEDMAN & SCHWARTZ, supra note 151, at 225—34; GREIDER, supra note
151, at 292-94. Despite Strong’s efforts, however, the Open Market Committee
is not controlled by the New York Fed or the regional banks in general. The
Board acted soon after the Committee’s monetary control function was
established to take effective control of the process. A. JEROME CLIFFORD, THE
INDEPENDENCE OF THE FEDERAL RESERVE SYSTEM 106-08 (1965).

159. CLIFFORD, supra note 158.

160. Banking Act (Glass-Steagall) of 1933, Pub. L. No. 73—-66, 48 Stat. 162.

161. Banking Act of 1935, Pub. L. No. 74-305, 49 Stat. 684.

162. The current version is codified at 12 U.S.C. § 263 (2006).

163. CLIFFORD, supra note 158, at 131-35; FREEDMAN & SCHWARTZ, supra
note 151, at 445; GREIDER, supra note 151, at 313-14.

164. Federal Open Market Committee, BD. OF GOVERNORS OF THE FED. RES.
SYS., http://www.federalreserve.gov/monetarypolicy/fomec.htm (last visited July
8, 2012).

165. GREIDER, supra note 151, at 32.
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largest purchase will not disrupt the price structure of the
government securities market, because the average daily trading
volume in this market is about $400 billion.166

Congress can of course amend the Federal Reserve’s authorizing
statute whenever it wishes, but it has left its post-hoc authorization
of the Fed’s open market operations essentially intact for seventy-
five years. This authorization provides for congressional oversight;
the Chair of the Fed is required to appear before Congress
semiannually to report on “the efforts, activities, objectives and
plans of the Board and the Federal Open Market Committee with
respect to the conduct of monetary policy,” and the Fed is required
to issue a concurrent report covering this and related topics.167 But
Congress has not used this opportunity to interfere in the actual
operation of the Open Market Committee and often treats the Chair
of the Fed with a degree of deference that is afforded to few other
administrators who testify before it.168

The hyperdepoliticization of the Federal Reserve’s monetary
control function is further buttressed by the Fed’s freedom from
congressional budget control. This is due to a unique situation that,
like the monetary control function, evolved without prior planning.
In the course of its open market operations, the Fed holds large
quantities of government securities and receives the interest
payments on these securities. In 2011, these payments amounted to
$83.6 billion.169 The Fed simply returns most of this money to the
United States Treasury, but it retains the amount it needs to
finance its own operations—$3.4 billion in 2011.170 As a result, the
Fed does not need to obtain funding from Congress, and Congress
has thereby relinquished its ability to control the Fed through
reductions, or threatened reductions, of its annual budgetary
allocation. Like its control of the money supply by committee, and
the deference it receives during the semi-annual oversight hearings,
the Fed’s ability to fund itself could be readily reversed. Instead,
Congress has followed the course of action to which it committed
itself when these practices developed.

166. The total amount of U.S. securities outstanding is over $10 trillion.
Bureau of Pub. Debt, Monthly Statement of the Public Debt of the United States,
TREASURYDIRECT, http://www.treasurydirect.gov/govt/reports/pd/mspd/2012
Jopds052012.pdf (last visited July 8, 2012).

167. 12 U.S.C. § 225b (2012).

168. CLIFFORD, supra note 158, at 326—28; GREIDER, supra note 151, at 50;
WOOLLEY, supra note 152, at 138-43.

169. Press Release, Bd. of Governors of the Fed. Reserve Sys., Reserve Bank
Income and Expense Data and Transfers to the Treasury for 2011 (Jan. 10,
2012).

170. Id.
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The continuation and resilience of Congress’s commitment to
insulate the Federal Reserve’s monetary control function from
Congress itself, combined with the weakness of the stratagems that
it has employed to achieve this result, indicates the role that
principle plays in the self-commitment process. That principle is the
general view among economists that elected officials are likely to
adjust the money supply to produce short-term electoral gains but
long-term economic harm if they exercise control over it.17!
Specifically, they will facilitate their reelection by inflating the
currency before elections, giving a weak economy what is sometimes
called a dead-cat bounce that deludes the voters.!’2 The precise
advantage of independence (defined above as independence from
legislative as well as executive control) is that it separates the fiscal
control, which remains with the legislature, from monetary control,
which is now in the hands of the insulated agency.!” If the
legislature wants to increase employment prior to the election, it
must make structural changes in the nation’s economy by raising
taxes, lowering expenditures, or issuing debt, rather than simply
inflating the currency.

But why is inflation so harmful? Why shouldn’t elected,
accountable authorities determine the inflation rate? One
explanation is that the responsiveness of political authorities,
however justifiable it may seem at the time, is a problem in itself
because it creates price instability, which has a negative impact on
economic growth.174 Private actors must account for fluctuations by
indexing salaries, altering investment strategy, adjusting debt

171. See CLIFFORD, supra note 158, at 33—-35; GREIDER, supra note 151, at
530-31.

172. See, e.g., JAMES M. BUCHANAN & RICHARD E. WAGNER, DEMOCRACY IN
DEFICIT: THE POLITICAL LEGACY OF LORD KEYNES 1 (1977); THOMAS HAVRILESKY,
THE PRESSURES ON AMERICAN MONETARY PoLICY 1 (1993); Alberto Alesina &
Lawrence H. Summers, Central Bank Independence and Macroeconomic
Performance: Some Comparative Evidence, 25 J. MONEY, CREDIT & BANKING 151,
151-152 (1993); Alberto Alesina, Politics and Business Cycles in Industrial
Democracies, 8 ECON. PoL’Y 55, 57 (1989); Nathaniel Beck, Elections and the
Fed: Is There a Political Monetary Cycle?, 31 AMm. J. POL. ScI. 194, 194-95
(1987); Helge Berger et al., Central Bank Independence: An Update of Theory
and Evidence, 15 J. ECON. SURVEYS 1, 3—4 (2001); Milton Friedman, Should
There Be an Independent Monetary Authority?, in IN SEARCH OF A MONETARY
CONSTITUTION 219, 219-220 (Leland Yeager ed., 1962); see also Steven Ramirez,
Depoliticizing Financial Regulation, 41 WM. & MARY L. REV. 503, 532 (2000).

173. Friedman, supra note 172, at 224-25; Thomas Sargent & Neil Wallace,
Some Unpleasant Monetarist Arithmetic, 5 FED. RES. BANK MINNEAPOLIS Q. 1,
1422-23 (1981).

174. Alesina & Summers, supra note 172, at 159; Abdur Chowdhury, The
Relationship Between the Inflation Rate and its Variability: The Issues
Reconsidered, 23 APPLIED ECON. 993, 1001-02 (1991); Stanley Fischer, The Role
of Macroeconomic Factors in Growth, 32 J. MONETARY ECON. 485, 487 (1993).
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burdens, and engaging in other suboptimal behaviors. Placing
monetary policy in a truly independent agency that is concerned
about these inefficiencies and therefore committed to a consistently
low inflation rate reduces the need for this suboptimal behavior.175
The effect is reinforced because the act of delegating monetary
control represents a credible commitment by the government that
its anti-inflationary policies will remain in place.1”® This makes so
much sense that most of the world’s leading industrial nations have
acted, in the post-World War II era, to insulate their central banks
from political control.l”” This is a striking development because
many of these nations have rather different political structures from
that of the United States and no tradition of independent
agencies.17®

The policy and budgetary independence of the Federal Reserve,
although originally the product of agency initiative rather than
explicit congressional action, represents a grounded form of
hyperdepoliticization. Certainly, everyone on the relevant oversight
committees is, and probably most members of Congress are, well
aware that these institutionalized modes of nonintervention exist.
In fact, the House and Senate Banking Committees have considered
legislation to reduce or eliminate the Federal Reserve’s control of
the money supply on a fairly regular basis.'”™ John Woolley
describes the situation in 1975, when a perfect storm of political and

175. See ERIC SCHALING, INSTITUTIONS AND MONETARY PoOLICY: CREDIBILITY,
FLEXIBILITY AND CENTRAL BANK INDEPENDENCE 110 (1995); Robert J. Barro &
David B. Gordon, Rules, Discretion and Reputation in a Model of Monetary
Policy, 12 J. MONETARY ECON. 101, 101-02 (1983); Guillermo A. Calvo, On the
Time Consistency of Optimal Policy in a Monetary Economy, 46 ECONOMETRICA
1411, 1422-23 (1978). But see Kenneth Rogoff, The Optimal Degree of
Commitment to an Intermediate Monetary Target, 110 Q.J. ECON. 1169, 1169—
70 (1985).

176. Manfred Neumann, Precommitment by Central Bank Independence, 2
OPEN ECON. REV. 95, 96 (1991); Rogoff, supra note 175, at 1187-88.

177. See ALEX CUKIERMAN, CENTRAL BANK STRATEGY, CREDIBILITY AND
INDEPENDENCE: THEORY AND EVIDENCE 445-49 (1992); Vittorio Grilli et al.,
Political and Monetary Institutions and Public Financial Policies in the
Industrial Democracies, 10 ECON. PoOL’Y 342, 365—69 (1991).

178. Economists have struggled to define central bank independence, in part
because they want to carry out cross-national comparisons among countries
with different governance structures. See Alberto Alesina, Macroeconomics and
Politics, NBER MACROECONOMICS ANN. 13, 42-43 (1988); Alex Cukierman et al.,
Measuring the Independence of Central Banks and its Effects on Policy
Outcomes, 6 WORLD BANK ECON. REV. 353, 382-95 (1992); Grilli et al., supra
note 177, at 342. For countries without a tradition of independent agencies,
establishing independence from the executive can require complex political
innovation. In the United States, where this device is familiar, the crucial
issue, as indicated above, is establishing independence from the legislature.

179. See CLIFFORD, supra note 158, at 322—68; GREIDER, supra note 151, at
160-221; WOOLLEY, supra note 152, at 131-53.
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economic factors led both the Chair of the House Banking
Committee, Henry Reuss, and the Chair of the Senate Banking
Committee, William Proxmire, to introduce bills that would have
taken effective monetary control away from the Fed.!80 After
extensive hearings, Congress settled for a much more modest House
Concurrent Resolution that increased the level of congressional
oversight but has turned out to be largely symbolic in effect.18!
According to Woolley, the mouse that the mid-1970s mountain
of concern produced resulted from Federal Reserve Chair Arthur
Burns’s intimidation of the congressional committees,82 lack of
interest on the part of congressional members because the proposals
had limited political payoffs, lack of ability of the members to
understand monetary policy, and pressure from the banking
industry.18 Like the public choice interpretation of the Base
Closure Act, however, this is an interpretation driven by the a priori
assumption that a democratic legislature can never act on public
policy grounds. The contrary interpretation is more plausible. In
1975, Congress gave serious and sustained attention to revising or
eliminating the policy of central bank independence that had then
been in place for about forty years.18¢ Its ultimate decision to
maintain that independence by means of hyperdepoliticization has
won nearly universal approbation from economists. The more

180. WOOLLEY, supra note 152, at 145 (“Seldom have conditions seemed
more conducive for a broad-based attack on the Federal Reserve than in 1975.
The economy was staggering through a bitter recession that had throttled the
construction industry. Many Democrats felt that they had a mandate to revive
the economy. An expert consensus laid much of the blame for the recession at
the doorstep of the Federal Reserve.”).

181. H.R. Con. Res. 133, 94th Cong. (1975). See Robert E. Weintraub,
Congressional Supervision of Monetary Policy, 4 J. MONETARY ECON. 341, 341,
344 (1978). Even the more modest effort to increase supervision of the Fed has
encountered substantial resistance. The current House of Representatives has
recently passed the Federal Reserve Transparency Act, H.R. 459, 112th Cong.
(2012), a fairly modest proposal to empower the Comptroller General of the
United States to audit the Fed. But Senate Majority Leader Harry Reid
immediately declared that the Senate would not consider this legislation. See
Angel Clark, Harry Reid Vows Federal Transparency Act Will Never Be Voted
on in Senate, EXAMINER.COM http://www.examiner.com/article/harry-reid-vows
-federal-transparency-act-will-never-be-voted-on-the-senate (last accessed Aug.
5, 2012).

182. WOOLLEY, supra note 152, at 146 (“Burns’s spirited attack on those
bills effectively immobilized the [House] committee.”).

183. Id. at 132-53.

184. Id. at 145 (“Seldom have conditions seemed more conducive for a broad-
based attack on the Federal Reserve than in 1975.... The economy was
staggering through a bitter recession that had throttled the construction
industry. Many Democrats felt that they had a mandate to revive the economy.
An expert consensus laid much of the blame for the recession at the doorstep of
the Federal Reserve.”).
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plausible conclusion is that this was a case of responsible legislative
decision making.

Once we are willing to accept the apparently heterodox notion
that Congress can make decisions in the public interest, we can see
the 1975 hearings as an example of grounded hyperdepoliticization.
Unlike the Base Closure Act, this policy originally resulted from
agency initiative, not explicit congressional action. But Congress
explicitly approved the agency’s action and thus made a grounded
precommitment. This commitment was perceived as such when
subsequent Congresses, the decision makers at t2, were called on to
decide whether that commitment should be continued or abandoned.
It was continued because the principle of central bank independence
that supported it remained persuasive.

C. Atmospheric Hyperdepoliticization: Deeply Embedded Agencies

Congress’s approach to base closure and monetary control are
examples of grounded hyperdepoliticization. In each case, Congress
has adopted explicit policies—by statutory action in one case and by
inaction where it has clear authority to act in another case—that
restrict its ability to influence the relevant agency (the Defense
Department and the Federal Reserve) at future times. Grounded
hyperdepoliticization is striking, but it is relatively rare. However,
a legislature can employ hyperdepoliticization in a less clear and
dramatic way—not by explicitly committing itself to nonintervention
but by establishing a mood or atmosphere to discourage future
legislatures (that is, itself at t2) from intervening. Unlike grounded
hyperdepoliticization, which by definition requires some action
specifically directed to the legislature, atmospheric
hyperdepoliticization can result from action that is primarily
directed to another entity, in particular the executive. In other
words, atmospheric hyperdepoliticization can be a concomitant, or
even a byproduct, of a statute that establishes ordinary
depoliticization.

It would not make sense to assert that ordinary depoliticization
always brings atmospheric hyperdepoliticization in its train. To
begin with, this assertion is probably not true; Congress has not
shown any particular reluctance to engage in statutory amendment,
budget control, oversight, or staff-level contacts involving
independent agencies. In addition, and perhaps even more
importantly, depoliticization is so common that conflating it with
hyperdepoliticization would undermine the coherence and
usefulness of the latter category. The task, therefore, is to identify
particular statutes or other legislative actions that can be
reasonably understood as addressing future legislatures, even if
they do so by establishing a mood rather than adopting, or declining
to adopt, an identifiable provision.
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One example of atmospheric hyperdepoliticization is the
creation of what may be called a deeply embedded agency. This is
an agency that is placed in a structural position that creates
apparent difficulties, or awkwardness, for legislative budget-cutting,
oversight, casework, or staff-level contacts. While simple
depoliticization, that is, the insulation of an agency from executive
control, can operate definitively, as a matter of law, its
hyperdepoliticized concomitants cannot possess this definitive
quality. A democratic legislature can amend the organic statute of
any agency and can generally employ one of its less severe
mechanisms of control as well, such as budget adjustment and
oversight. Rather, the embedding technique depends upon creating
a situation where intervention seems less appropriate than usual,
where the structure of the agency itself provides members of the
legislature who do not want to intervene with an additional
argument that they can use against those who favor intervention.
In the absence of a definitive legislative action, determining
whether the technique actually succeeds in achieving
hyperdepoliticization 1s ultimately a matter for empirical
determination.

One example of a deeply embedded agency in the U.S.
government may be the Public Company Accounting Oversight
Board (“PCAOB”) created by the Sarbanes-Oxley Act.185 The
purpose of the PCAOB is to “oversee the audit of public companies
that are subject to the securities laws.”186 To this end, the statute
provides that the PCAOB:

shall be a body corporate, operate as a nonprofit corporation,
and have succession until dissolved by an Act of Congress. . ..
The Board shall not be an agency or establishment of the
United States Government, and, except as otherwise provided
in this Act, shall be subject to, and have all the powers
conferred upon a nonprofit corporation by, the District of
Columbia Nonprofit Corporation Act. No member or person
employed by, or agent for, the Board shall be deemed to be an
officer or employee of or agent for the Federal Government by
reason of such service.187

The members of this independent Board are appointed by the
Securities and Exchange Commission (“SEC”) and removed by the
SEC only for cause.188 Moreover, the statute states criteria for the
selection of PCAOB members: two members (and only two) must be

185. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745
(codified in scattered sections of 15 U.S.C.).

186. 15 U.S.C. § 7211 (2006).

187. Id.

188. Id. § 7211(e)(4)—(6).
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certified public accountants, and all must be “prominent individuals
of integrity and reputation who have a demonstrated commitment to
the interests of investors and the public, and an understanding of
the responsibilities for and nature of the financial disclosures
required of issuers under the securities laws and the obligations of
accountants.”18 In addition, the PCAOB, like the Fed, funds itself,
in this case from fees that it is authorized to charge to the
accounting firms it audits.!® In fiscal year 2011, the PCAOB
collected about $202 million in fees to fund its expenditures.19!

These statutory provisions seem to be an elaborate effort to
create an expert, independent body as far removed from the
ordinary, and ordinarily political, operation of government as a
statutorily created agency can be. Their obvious goal is to insulate
the PCAOB from executive control, so much so that the removal
provision was declared unconstitutional by the Supreme Court as an
excessive Intrusion on presidential authority.!¥2 This is a bit
awkward for a discussion of congressional techniques, to be sure,
but the Court carefully limited its decision to the “for cause”
removal provision and upheld the remainder of the statute.193

For present purposes, however, the Court’s decision is not
crucial, as it only addresses the insulation of the PCAOB from
presidential control. The question is whether all the separation and
insulation that the statute provides—its status as a nonprofit
corporation; the criteria for selection of its members; its ability to
fund itself; and the fact that it is subject to, or embedded in, an
independent agency—are also intended to discourage future
Congresses from interfering with the PCAOB's operations. Is this
statute, in other words, an effort by the enacting Congress to
hyperdepoliticize the PCAOB, to precommit future Congresses to
respect the PCAOB's independence and insulate it from

189. Id. § 7211(e)(1).

190. Id. § 7219; see id. § 7219(d)(1) (“The Board shall establish, with the
approval of the Commission, a reasonable annual accounting support fee (or a
formula for the computation thereof), as may be necessary or appropriate to
establish and maintain the Board.”). The provision goes on to specify how the
fee is to be allocated among companies subject to the Board, and also provides
that the Board shall use funds collected from monetary penalties to fund merit
scholarships for accounting students. Id. § 7219(c)(2).

191. PuB. Co. ACCOUNTING OVERSIGHT BD., BUDGET BY PROGRAM AREA 2009-
2011 (2010), available at http://pcaobus.org/About/Ops/Documents/Fiscal
%20Year%20Budgets/2011.pdf.

192. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 S. Ct.
3138, 3147 (2010). The decision held that, while Congress can place a “for
cause” limit on the removal of an officer of the United States and on an inferior
officer subject to an officer who can be removed at will, it cannot place a “for
cause” limit on an inferior officer subject to an officer who is also only
removable for cause.

193. Id. at 3139, 3147.
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congressional as well as presidential politics? At present, this would
appear to be the case; that is, Sarbanes-Oxley seems to be an
attempt to hyperdepoliticize the PCAOB that it creates. Whether
this attempt is successful, however, can only be known, as in the
case of the Federal Reserve Board Open Market Committee, by
observing the actions of Congress over time.

If the intent is hyperdepoliticization, it must necessarily be
based on principle and will only be effective if that principle proves
persuasive to subsequent Congresses. The principle, of course, is
disinterested judgment—a neutral, expert assessment of the
auditing procedures used for large American corporations. Congress
enacted Sarbanes-Oxley in response to a series of corporate frauds
involving large companies such as WorldCom, Enron, and Tyco
International.1 A major reason for these frauds, in Congress’s
view, was that the accountants who audited these firms were not
sufficiently independent; they did not follow proper accounting
industry standards because they were subject to various pressures
from the companies that they were auditing.!9% If an oversight
agency is to be created to discipline accounting firms and enforce
these standards, it seems natural to insulate that agency from the
same types of influences that undermined the independence of the
accounting firms and caused the problem in the first place.

A second deeply embedded agency is the newly created
Consumer Finance Protection Bureau (“CFPB”). It is one part of the
massive Wall Street Reform and Consumer Protection Act (the
“Dodd-Frank Act”), which was enacted in response to the 2008
financial crisis.1%6 The CFPB’s role is to “regulate the offering and
provision of consumer financial products or services under the
Federal consumer financial laws.”197 In what can be reasonably
regarded as an effort to avoid constitutional problems, the
provisions for appointment of the CFPB’s director are not exotic.
The CFPB is headed by a single director, to be appointed by the

194. For the background and origins of the Act, see generally John C.
Coates, The Goals and Promise of the Sarbanes-Oxley Act, 21 J. ECON. PERSP. 91
(2007); Lawrence A. Cunningham, The Sarbanes-Oxley Yawn: Heavy Rhetoric,
Light Reform (And It Might Just Work), 35 CONN. L. REV. 915 (2003); Roberta
Romano, The Sarbanes-Oxley Act and the Making of Quack Corporate
Governance, 114 YALE L.J. 1521 (2005).

195. Another provision of the Act requires that the audit committees of all
companies subject to the Act consist exclusively of independent directors. 15
U.S.C. § 78j(m)(3)(A) (2006). An independent director is defined as one who
does not “accept any consulting, advisory or other compensatory fee from the
issuer” and is not an “affiliated person of the issuer or any subsidiary.” Id. §
78j(m)(3)(B).

196. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub L.
No. 111-203, 124 Stat. 1376 (2010).

197. Id. § 1011(a), 124 Stat. at 1964.
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President with the advice and consent of the Senate.19 The only
criterion for appointment is the Director must be a citizen of the
United States.199 He or she serves for a five-year term and can be
removed by the President for cause, which 1is defined as
“Inefficiency, neglect of duty, or malfeasance in office.”200 These are
standard provisions for the creation of an ordinary independent
agency.201

There are, however, several features of the CFPB that signal
congressional intent for greater insulation. To begin with, the
CFPB 1is “established in the Federal Reserve System.”202 One
implication of this somewhat Delphic phrase is that CFPB
employees are appointed in accordance with Federal Reserve
selection criteria, are compensated in accordance with terms of the
Federal Reserve Act, and participate in the Federal Reserve’s
separate pension system.203 Significantly, however, it does not
mean that the Fed exercises supervisory authority over the CFPB.
The Act provides that the Fed may not “intervene in any matter or
proceeding before the Director, including examinations or
enforcement actions, unless otherwise specifically provided by law”
or “appoint, direct, or remove any officer or employee of the
CFPB.”204¢ The relationship between the Fed, or indeed the rest of
the Federal Reserve System, and the CFPB is one of coordination,
not hierarchical control.

Of far greater significance than the application of Federal
Reserve personnel policies to the CFPB is the application of the
Federal Reserve’s relationship to Congress. The CFPB is subject to
essentially the same reporting requirements as the Fed, namely,
semiannual hearings with concurrent reports, and participates in
the Fed’s self-funding system.205 The funding provision reads, in
part, as follows:

Each year (or quarter of such year), beginning on the
designated transfer date, and each quarter thereafter, the

198. Id. § 1011(b), 124 Stat. at 1964.

199. Id.

200. Id. § 1011(c), 124 Stat. at 1964.

201. Marshall J. Breger & Gary J. Edles, Established by Practice: the Theory
and Operation of Independent Federal Agencws 52 ADMIN. L. REv. 1111, 1139—
51 (2000).

202. Dodd-Frank Wall Street Reform and Consumer Protection Act, §
1011(a), 124 Stat. 1964.

203. Id. § 1013, 124 Stat. at 1966-74. If they are already covered by the
Civil Service Retirement System or the Federal Employees Retirement System,
however, they may remain within those systems.

204. Id. § 1012(c)(2), 124 Stat. at 1965-66. This subsection is titled
“Autonomy.” Id.

205. Id. § 1016, 124 Stat. at 1974.
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Board of Governors shall transfer to the Bureau from the
combined earnings of the Federal Reserve System, the amount
determined by the Director to be reasonably necessary to carry
out the authorities of the Bureau under Federal consumer
financial law.206

Given Congress’s extensive experience with the Federal Reserve
itself, these provisions, and the general establishment of the CFPB
“in the Federal Reserve System,” can readily be seen as an effort by
Congress to insulate the CFPB from its own intervention in the
future—that is, as an effort to hyperdepoliticize the CFPB. In effect,
the enacting Congress may well be signaling to future Congresses
that they should adopt the same deferential approach to oversight,
and the same relinquishment of budgetary authority, that the
enacting Congress and its predecessors for many decades have
adopted toward the Federal Reserve Monetary control function. If
so, however, the hyperdepoliticization of the Fed is atmospheric,
rather than grounded in a specific provision. The statute does not
contain any explicit provision directed toward future Congresses.
Rather, its provisions create a mood that seems to emphasize the
importance of insulating the Fed from politics, and thus
discouraging intervention by any elected official.

Once again, it is an empirical question whether such
hyperdepoliticization will be effectuated. The recent controversy
over the appointment of the CFCB’s director is certainly not a
promising sign from this perspective.207 It seems plausible that this
controversy betokens a current disagreement about the importance
of the principle that underlies the effort to insulate the CFCB from
political intervention. The rationale for such insulation certainly
seems less clear than it is for the monetary control function or the
supervision of corporate auditing. Consumer protection can be
regarded as an adversary function, rather than a neutral or
adjudicative one. The idea is that the agency charged with this
function should favor one side of a recognized dichotomy between
merchants and consumers, that it should support what is perceived
to be the weaker side in order to even the playing field and achieve
just results. That may be a perfectly good policy, but it is not
necessarily the sort of policy that can support an effort by a current
Congress to bind its successors. Whether that ultimately
undermines the hyperdepoliticization techniques employed in the
statute, or whether the CFPB is able to define a role and stance for

206. Id. § 1017(a), 124 Stat. at 1975.

207. See Suzanna Andrews, The Woman Who Knew Too Much, VANITY FAIR,
Nov. 2011, at 184; Deborah Solomon, Obama to Nominate Consumer Bureau
Chief Next Week, WALL ST. J. WASH. WIRE (July 15, 2011, 4:48 PM),
http://blogs.wsj.com/washwire/2011/07/15/obama-to-nominate-consumer-bureau
-chief-next-week/?’KEYWORDS=elizabeth+warren.
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itself that supports the use of these techniques, is something that
will be determined in the coming years.

CONCLUSION

Congress often attempts to insulate administrative agencies
from the President’s political influence. This is sometimes called
depoliticization, and given the structure of American government, it
reflects a fairly standard allocation of authority by a superior among
its subordinates. More rarely, Congress seeks to insulate agencies
from its own political influence as well, a technique this Essay
describes as hyperdepoliticization.  Because Congress has no
superior in our system, hyperdepoliticization consists of a decision
maker giving instructions to itself at a later time. Whether such an
instruction can have binding force is a conundrum, one that has
been extensively explored in modern analytic philosophy. Any
solution based on the idea that the decision maker is more rational
or more coherent at the earlier time dodges the real philosophical
problem. In any case, it cannot be analogized to a legislature, a
collective body that functions, at any given time, as the people’s
representative.

The explanation offered by this Essay is that a legislature’s
effort to hyperdepoliticize an agency by instructing future
legislatures to desist from deploying their standard means of
supervision may be regarded as persuasive or binding if certain
conditions are met. The major one is that the effort must be based
on a principle that makes sense to the subsequent legislature. The
Essay then distinguishes between grounded and atmospheric forms
of hyperdepoliticization. The former is an explicit effort to achieve
this result. Examples include the Base Closure Acts of 1988 and
1990 and the Federal Reserve System’s control of the money supply.
Hyperdepoliticization has been effectively achieved in these cases
because it is strongly supported by the principle of economic
efficiency. Atmospheric hyperdepoliticization is implicit, a possible
byproduct of a statute that goes beyond the usual means of
insulating an agency from presidential control. The examples given
in the Essay are the Public Companies Accounting Oversight Board
created by the Sarbanes-Oxley Act and the Consumer Finance
Protection Bureau created by the Dodd-Frank Act. A principle of
disinterested judgment supports the possible hyperdepoliticization
of the PCAOB; the principle that would support the use of this
technique for the CFPB is not as apparent.

Underlying these examples, and the entire technique, is the
recognition that democratic legislatures are, in fact, capable of
acting on the basis of principle—that 1s, capable of at least
attempting to legislate good public policy. The examples thus serve
as evidence that this is possible. Once this possibility is recognized,
hyperdepoliticization becomes a mechanism that a legislature can
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deploy in appropriate circumstances. The goal of this Essay is to
identify this mechanism and explain its basis so that public-oriented
legislatures can think more regularly, and more explicitly, about
when they want to use it.



