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Contributory copyright infringement has long been based
on whether the defendant, “with knowledge of the infringing
activity,” induced, caused, or materially contributed to
another’s infringing conduct. But few court opinions or
scholarly articles have given due consideration to what it
means to “know” of someone else’s infringing conduct,
particularly when the unlawfulness at issue cannot truly exist
until a legal judgment occurs. How can one “know,” in other
words, that a court or jury will deem a particular use
infringement rather than de minimis or fair use? At best,
contributory defendants engage in a predictive exercise—in
some cases, a more certain one, to be sure, but a predictive
exercise nonetheless. To recognize this is not a mere semantic
excursion: once a decision maker has determined that
infringement has occurred, it is more likely, through
hindsight bias, to determine that a defendant “knew” of this
infringement at the relevant time, despite the realities of
monitoring and assessing content.

Drawing on both the legal and epistemological literature,
this Article recommends a better framing for the issue of
knowledge in contributory infringement doctrine—an
approach that has implications not only for copyright law but
for the regulation of online content more generally.
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1. INTRODUCTION

During the 2008 presidential election season—when online
campaign-related activity took place at nowhere near the level it does
now—Senator John McCain's campaign wrote a letter to YouTube,
disputing YouTube’s removal of a number of campaign videos for
alleged copyright infringement.! The campaign claimed that the
videos included “fewer than ten seconds of footage from news
broadcasts . . . as a basis for commentary on the issues presented in
the news reports, or on the reports themselves,” which constituted
“paradigmatic examples of fair use.”? YouTube had removed the
videos upon receipt of a claim of copyright infringement pursuant to
the Digital Millennium Copyright Act (‘“DMCA”)3—a claim that the
campaign viewed as “both unfortunate and unnecessary.”4 “[N]Jothing
in the DMCA,” wrote the campaign, “requires a host like YouTube to
comply automatonically [sic] with takedown notices, while blinding
itself to their legal merit (or, as here, their lack thereof),” particularly
“in the context of a fast-paced political campaign.”5 The campaign
thus asked YouTube to commit to a “full legal review of all takedown
notices on videos posted from accounts controlled by (atleast) political
candidates and campaigns” and to decline to respond to notices that
it determined, after such a review, were without legal merit.5
“Surely,” the campaign asserted, “the protection of core political
speech, and the protection of the central role YouTube has come to
play in the country’s political discourse, is worth the small amount of
additional legal work our proposal would require.”7

In her response, YouTube's chief counsel pointed out that while
the DMCA’s notice, takedown, and counter-notice structure
undoubtedly results in some abuse of the system, further efforts on

1. Letter from Trevor Potter, Gen. Counsel, McCain-Palin 2008, to Chad
Hurley, CEO, YouTube (Oct. 13, 2008), https://amlawdaily.typepad.com
/amlawdaily/files/mccain-letter-20081013.pdf.

2. Id

3. 17U.8.C. § 512 (2018). The relevant statutory scheme is officially titled
the Online Copyright Infringement Liability Limitation Act, but courts and
commentators alike typically refer to it by the name of the overall legislation. See
Digital Millennium Copyright Act, Pub. L. No. 105-304, § 201, 112 Stat. 2877
(1998).

4. Letter from Trevor Potter, supra note 1.

5. Id
6. Id.
7. Id.
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YouTube’s behalf to reduce legal error were not feasible. “[A] detailed
substantive review of every DMCA notice is simply not possible due
to the scale of YouTube’s operations,” she wrote.8

Any such review would have to include a determination of
whether a particular use is a “fair use” under the law, which is
a complex and fact-specific test that requires the subjective
balancing of four factors.... No number of lawyers could
possibly determine with a reasonable level of certainty whether
all the videos for which we receive disputed takedown notices
qualify as fair use.?

The response from YouTube's counsel is even more
understandable now than it was at the time. As one point of
comparison, a 2017 study reported that, in early 2016, Google was
receiving “between 17 and 21 million [takedown] requests a week for
its Web Search service.”10 In terms of sheer volume, the kind of
review requested by the McCain campaign would be impossible with
even a fraction of the submissions. But the response also suggests a
more fundamental problem with this review: determining whether a
claim of infringement is correct is not always possible to do “with a
reasonable level of certainty.” In some instances, a reviewer with a
basic understanding of copyright law might accurately predict how a
court would rule—perhaps for the classic music file trading scenario
or a video of an entire television episode, posted without commentary,
on YouTube. But there are instances when the use of an entire
copyrighted work has been deemed fair wuse, even without
commentary or other transformation;!! without training on such
issues and time to properly consider them, these considerations
become more complicated and proxies become less useful.

Two more recent examples further highlight the uncertainty in
predicting determinations of infringement. One involves the question
of how copyright law responds to new technologies. In March 2006,
Cablevision announced the availability of a remote DVR system,

8. Letter from Zahavah Levine, Chief Counsel, YouTube, to Trevor Potter,
Gen. Counsel, McCain-Palin 2008 (Oct. 14, 2008), http://www.dmlp.org
/sites/citmedialaw.org/files/08-10-14YouTube%20Response%20t0%20Sen.
%20MecCain.pdf.

9. Id.

10. JENNIFER M. URBAN ET AL., NOTICE AND TAKEDOWN IN EVERYDAY PRACTICE
32 (2017).

11. E.g., Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 84
(2d Cir. 2014) (“In the context of news reporting and analogous activities . . . the
need to convey information to the public accurately may in some instances make
it desirable and consonant with copyright law for a defendant to faithfully
reproduce an original work without alteration.”); A'V. ex rel. Vanderhye v.
iParadigms, LLC, 562 F.3d 630, 639 (4th Cir. 2009) (“The use of a copyrighted
work need not alter or augment the work to be transformative in nature. Rather,
it can be transformative in function or purpose without altering or actually
adding to the original work.”).
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whereby Cablevision customers could record television programming
for later viewing on servers maintained by Cablevision, rather than
on a set-top box.12 Cablevision’s system seemed to have been
designed with avoiding liability for copyright infringement in mind;
each customer’s recordings were saved to separate server space
allocated to that customer, and each customer viewed only those
copies when playback was requested.!® Cartoon Network and other
content owners alleged, inter alia, that the playback of programming
in response to customers requests constituted an infringing public
performance.4 Not so, said the Second Circuit: “Because each RS-
DVR playback transmission is made to a single subscriber using a
single unique copy produced by that subscriber, we conclude that such
transmissions are not performances ‘to the public,” and therefore do
not infringe any exclusive right of public performance.” 15

Aereo, Inc., some years later, offered to New York City
subscribers—i.e., in the Second Circuit—a service by which
subscribers could watch local television programming over the
internet. From the subscribers’ perspective, this system “function[ed]
much like a television with a remote Digital Video Recorder (“DVR”)
and [a] Slingbox.”16 No doubt deeply familiar with the court’s opinion
in Cartoon Network, Aereo set up its system with separate antennas
for each subscriber, creating individual copies of each program
transmitted.!” The Second Circuit, relying on its opinion in Cartoon
Network, likewise held that Aereo’s transmissions were not public
performances.!8 But this result was reversed by the U.S. Supreme
Court. Without discussing Cartoon Network, the majority held that
the technology underlying the system’s structure was irrelevant;
what mattered was Congress's “regulatory objectives,” Aereo’s
‘commercial objective,” and the “viewing experience of Aereo’s
subscribers’—mnone of which distinguished Aereo’s system from that
of a cable operator.l® Thus, the Court concluded, just as a cable
system engages in a public performance of the programming it
transmits—and is required by statute to obtain a license for that
transmission—so did Aereo.20

12. Cartoon Network LP, LLP v. CSC Holdings, Inc., 536 F.3d 121, 124 (2d
Cir. 2008).

13. Id.

14. Id. at 134.

15. Id. at 139.

16. WNET, Thirteenv. Aereo, Inc. 712 F.3d 676, 680 (2d Cir. 2013), rev'd and
remanded sub nom. Am. Broad. Cos. v. Aereo, Inc., 573 U.S. 431 (2014).

17. Id. at 680-81.

18. Id. at 695.

19. Aereo, 573 U.S. at 446. Justice Scalia’s dissent cited Cartoon Network
several times. Id. at 452-61 (Scalia, J., dissenting).

20. Id. at 451. On remand, the district court entered a preliminary
injunction; Aereo later filed for bankruptcy. Am. Broad. Cos. v. Aereo, Inc., Nos.
12-¢v-1540, 12-¢v-1543, 2014 WL 5393867 (S.D.N.Y. Oct. 23, 2014); Emily Steel,
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The other example involves a determination of fair use. In 2011,
Russell Brammer, a photographer specializing in stock photography,
took a time-lapse photograph of the Adams Morgan neighborhood in
Washington, D.C., at night, which he posted to Flickr.2! The
organizer of an annual film festival found the photograph online and
posted it to the festival's website for attendees.?2 After successfully
getting the festival’'s organizer to take down the photo, Brammer filed
suit for copyright infringement.23 The defendant moved for summary
judgment, contending that its use of the photo constituted fair use.24
The district court granted the motion, finding that the defendant’s
use of the photograph was “transformative in function and purpose”
because while Brammer's purpose was expressive, the defendant's
purpose was “informational: to provide festival attendees with
information regarding the local area.”?> Moreover, the court
concluded, the defendant’s use was made in good faith because the
festival’s organizer “found the photo online and saw no indication that
it was copyrighted,” so he believed that the photograph was free for
public use.26 The defendant, the court concluded, was using the
photograph  “purely for its factual content”—to show festival
attendees “a depiction of the Adams Morgan neighborhood”27—and
had not harmed the plaintiff's market; the plaintiff had published the
photograph on the internet and had been compensated by others for
its use.28 Thus, the court concluded that the four fair use factors
favored the defendant and granted summary judgment.2®

Perhaps unsurprisingly, this result was swiftly reversed on
appeal. Noting that fair use “presents a mixed question of law and
fact,”30 the Fourth Circuit held that the district court erred in every

Aereo Concedes Defeat and Files for Bankrupicy, N.Y. TIMES, Nov. 21, 2014, at
B2,

21. Brammer v. Violent Hues Prods., LLC, 922 F.3d 255, 261 (4th Cir. 2019).

22 Id.

23. Id. Brammer also filed suit for removal and alteration of copyright
management information under 17 U.S.C. § 1202 (2018); the district court
determined that he later abandoned that claim. Brammer v. Violent Hues Prods.,
LLC, No. 1-17-CV-01009, 2018 WL 2921089, at *1 (E.D. Va. June 11, 2018), rev'd,
922 F.3d 255 (4th Cir. 2019).

24. Brammer, 922 F.3d at 261. The four fair use factors are:

(1) the purpose and character of the use, including whether such use is
of a commerecial nature or is for nonprofit educational purposes; (2) the
nature of the copyrighted work; (3) the amount and substantiality of
the portion used in relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.

17 U.S.C. § 107 (2018).

25. Brammer, 2018 WL 2921089, at *2.

30: Brammerv Violent Hues Prods., LLC, 922 F.3d 255, 261 (4th Cir. 2019).
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aspect of its assessment of the four fair use factors, including whether
the defendant’s purported good faith should have tipped the balance
in its favor.3! Indeed, rather than simply declaring that summary
judgment was inappropriate and remanding for trial on the fair use
defense, the Fourth Circuit concluded that the defense failed as a
matter of law and remanded the case for further proceedings.32 (Since
the defendant apparently did not otherwise challenge the claim of
infringement, the Fourth Circuit’'s opinion would seem to require a
finding of liability on remand, absent settlement.)

The point of these examples is not to offer a judgment on their
merits. Rather, it is to highlight that—as with many questions of
law—it is often difficult to predict how a court will rule on a claim of
copyright infringement, even if the facts are undisputed. This is
especially true for entities removed from the allegedly infringing
acts—the platforms, the venue hosts, the video hosting sites. And yet,
the commonly accepted standard for -contributory copyright
infringement provides for liability in terms that suggest factual
certainty: when one “with knowledge of the infringing activity,
induces, causes or materially contributes to the infringing conduct of
another.” 33

The concept of knowledge as a touchstone for secondary liability
is not, of course, unique to copyright infringement. Within the realm
of secondary liability for others’ speech, we see this same standard
present in liability for defamation. In defamation cases, the issue of
whether a nonpublisher intermediary can be held liable for
facilitating a speaker’s defamatory speech (often called “distributor
liability”) largely turns on whether the secondarily liable party “knew
or had reason to know” about the unlawful speech at issue.34 Because
the implication of such a standard is that the defendant did not take
appropriate action upon gaining this knowledge, the standard is akin

31. Id. at 269.

32. Id.

33. Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d 1159,
1162 (2d Cir. 1971) (citing Screen Gems-Columbia Music, Inc. v. Mark-Fi
Records, Inc., 256 F. Supp. 399, 403 (S.D.N.Y. 1966)). As I will discuss later in
this Article, the DMCA's safe harbor for providers also incorporates knowledge
into its assessment of potential liability. See 17 U.S.C. § 512(c)(1)(A) (2018)
(stating that a provider qualifies for a safe harbor from liability only if, inter alia,
the provider “does not have actual knowledge that the material or an activity
using the material on the system or network is infringing” and “in the absence of
such actual knowledge, is not aware of facts or circumstances from which
infringing activity is apparent.”); infra text accompanying notes 189-213.

34. See, e.g., RESTATEMENT (SECOND) OF TORTS § 581 (AM. LAW INST. 1977)
(“[O]ne who only delivers or transmits defamatory matter published by a third
person is subject to liability if, but only if, he knows or has reason to know of its
defamatory character.”); see also Matthew Schruers, Note, The History and
Eeconomics of ISP Liability for Third Party Content, 88 VA. L. REv. 205, 231-32
(2002) (describing the different forms of liability).
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to lability based on negligence, as opposed to the strict lability
assigned to publishers.

But despite the importance of the knowledge standard to a
finding of liability for contributory copyright infringement, the case
law has never been clear on what “knowledge” means. Indeed, given
that what the defendant is supposed to “know” is a legal status—
whether the original speaker is engaged in lawful or unlawful
activity—it is arguably impossible for the defendant to acquire such
knowledge before that status has been adjudicated. At best, such a
defendant can make a prediction of the likely outcome of that legal
proceeding.?® In some instances—perhaps file trading of entire
musical works—that prediction asymptotically approaches certainty.
Butin other cases, the availability of a fair use or other defense—even
for a use that employs the entire protected work—makes “knowing”
whether the speaker is engaging in lawful or unlawful speech much
less clear. And because a court would determine whether any direct
infringement has occurred before it considered questions of secondary
liability, the risk of hindsight bias means that courts adjudicating
questions of contributory infringement may well deem the legal
status of speech more “knowable” post hoc than it was before.

This 1s not to say that copyright law is hopelessly
indeterminate—that those engaging in parodies, cultural critiques,
and educational uses, for instance, must withdraw from the public
arena for fear that a future court might conclude that what they are
doing is infringement. Some uses—such as quoting small portions of
a book in a book review—have been so ingrained in our collective
judgment as fair uses that predictions as to a future adjudication of
lawfulness can be said to be virtually certain.3¢ This might lead one
to think, as Chief Justice Roberts said in his confirmation hearing,
that what courts are doing is stating whether a pitch is a ball or a
strike3”—confirming or revealing some state of being that already
exists in the world. But it's important to recognize, as baseball
umpire Bill Klem famously noted in a Holmesian turn, “[I]t ain’t

35. For discussions of probabilistic knowledge, see generally, for example,
Kenneth W. Simons, Stafistical Knowledge Deconstructed, 92 BU. L. REv. 1
(2012), and Mark P. McKenna, Probabilistic Knowledge of Third-Party
Trademark Infringement, 2011 STAN. TECH. L. REV. 10 (2011).

36. Several scholars have persuasively argued that the fair use doctrine is
more predictable than some have asserted. See, e.g., Barton Beebe, An Empirical
Study of U.S. Copyright Fair Use Opinions, 1978-2005, 156 U. PA. L. REV. 549,
554-56 (2008); Neil Weinstock Netanel, Making Sense of Fair Use, 15 LEWIS &
CLARK L. REV. 715, 717-19 (2011); Matthew Sag, Predicting Fair Use, 73 OHIO
ST. L.J. 47, 51 (2012); Pamela Samuelson, Unbundling Fair Uses, 77 FORDHAM L.
REV. 2537, 2588 (2009).

37. Confirmation Hearing on the Nomination of John G. Roberts, Jr. to Be
Chief Justice of the United States: Hearing Before the S. Comm. on the Judiciary,
109th Cong. 56 (2005) (statement of John G. Roberts, Jr., J., D.C. Circuit) (“T will
remember that it's my job to call balls and strikes, and not to pitch or bat.”).
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nothing till [ call it.”38 The copying in Brammer was ultimately not a
fair use, but only because our federal judicial system gives the Fourth
Circuit interpretive authority over the district courts in its region—
and because the plaintiff pursued an appeal in the first place.3°

Whether the law calls this predictive ability “knowledge” may
seem like a mere semantic issue. But the word itself is likely doing
some persuasive work because concluding that a party “knew” about
something beforehand suggests a higher level of culpability than
might have existed at the time. Characterizing the requirement
instead as an assessment of whether the defendant made a
reasonable judgment as to the status of the speech better calibrates
the vocabulary to the task at hand. And because these are scenarios
in which the suppression of speech is potentially at stake, it is
important to at least get the concepts right.40

I1. THE CONCEPT OF KNOWLEDGE IN CONTRIBUTORY COPYRIGHT
INFRINGEMENT

A, The Concept of Knowledge in Tort Law

Before considering the role of knowledge in copyright
infringement specifically, it might be helpful to consider its role in
tort law more generally. Although the Copyright Act doesn’t address
secondary liability directly,4! since copyright infringement is a tort, it
would be natural that tort doctrine’s general theories of secondary
Liability would also apply to cases of copyright infringement, which
the Supreme Court has confirmed.42 For example, section 876 of the
Restatement (Second) of Torts notes that one is subject to liability for
harm resulting to a third person from another’s tort if that person

38. Nick Paumgarten, No Flag on the Play, NEW YORKER (Jan. 20, 2003),
https://www.newyorker.com/magazine/2003/01/20/no-flag-on-the-play; see also
Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 991, 994 (1897)
(“The prophecies of what the courts will do in fact, and nothing more pretentious,
are what I mean by the law.”).

39. Brammer v. Violent Hues Prods., LLC, 922 F.3d 255, 269 (4th Cir. 2019).

40. Alfred C. Yen, Internet Seruvice Prouvider Liability for Subscriber
Copyright Infringement, Enterprise Liability, and the First Amendment, 88 GEO.
L.J. 1833, 1888 (2000) (asserting that because of free speech concerns, “courts
must not impute knowledge to ISPs for purposes of contributory infringement
unless it is quite clear that infringement has occurred”).

41. See Sony Corp. of Am. v. Universal City Studios, 464 U.S. 417, 434 (1984)
(“The Copyright Act does not expressly render anyone liable for infringement
committed by another.”). An alternative interpretation is that the Copyright
Act’s provision that the owner of copyright “has the exclusive rights to do and to
authorize” certain uses conveys Congress's intent to provide for contributory
infringement. 17 U.S.C. § 106 (2018) (emphasis added).

42. See, e.g., Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S.
913, 930 (2005) (noting that doctrines relating to secondary liability for copyright
infringement “emerged from common law principles and are well established in
the law”).
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“knows that the other’s conduct constitutes a breach of duty and gives
substantial assistance or encouragement to the other so to conduct
himself.”43 In order to be liable, one must give substantial assistance
or encouragement to another to aid him in committing tortious
conduct, knowing that the conduct is tortious.#4 The causative
relationship between the defendant’s actions and the tortfeasor’s
actions alone is insufficient, lest liability turn into a manifestation of
the butterfly effect, with no limitation on the scope of liability. (Were
that to occur, providers of electricity, water, and other contributions
to activity could all be held liable for any resulting harm.) This also
means that contributory liability, in general, is not a strict liability
offense. If that were the case, merely providing assistance would be
sufficient for liability. By requiring knowledge in addition to a
contribution, tort doctrine aims to characterize the activity as fault-
based—that the defendant, knowing that it was facilitating tortious
activity, did so anyway.45

Our next task, then, is to unpack what is meant by “knowledge.”
The Restatement (Second) defines “reason to know” and “should have
known,” but it does not appear to attempt to define the pure state of
“knowledge,”46 although it is the basis for some of its conclusions
regarding the application of primary liability. For example, as to the
basis for holding the author or original publisher liable for a
defamatory statement, the Restatement (Second) states that such
individual “usually knows or can find out whether a statement in a

43. RESTATEMENT (SECOND) OF TORTS § 876(b) (AM. LAW INST. 1979). The
Restatement takes no position on whether this is applicable “when the conduct
of either the actor or the other is free from intent to do harm or negligence but
involves strict liability for the resulting harm.” Id. § 876 caveat. The still-
developing Restatement (Third) may, of course, provide additional guidance on
these concepts.

44. Id. § 876(b).

45. Dan L. Burk, Toward an Epistemology of ISP Secondary Liability, 24
PHIL. & TECH. 438, 443 (2011) (“Law is often occasioned on the knowledge or other
mental state of those to whom it applies . . . . From a utilitarian standpoint, such
scienter requirements calibrate liability to the actor’s ability to acquire,
comprehend, and act upon socially relevant information; from a deontological
standpoint, scienter attempts to calibrate liability to the actor's moral
culpability.”).

46. See Bank of New Orleans & Trust Co. v. Monco Agency Inc., 719 F. Supp.
1328, 1331-32 (E.D. La. 1989) (“The Court’s finding that actual knowledge is
required by the Restatement [for negligent misrepresentation] is buttressed by
the fact that the definition section of the Restatement (Second) of Torts defines
the terms ‘reason to know’ and ‘should know, thereby indicating that ‘know’ has
a different definition.” (footnote omitted) (citing RESTATEMENT (SECOND) OF TORTS
§ 12 (AM. LAw INST. 1965))), aff'd sub. nom. First Nat'l Bank of Commerce v.
Monco Agency Inc., 911 F.2d 1053 (5th Cir. 1990); Webster v. Culbertson, 761
P.2d 1063, 1067 (Ariz. 1988) (“Reason to know' is not equivalent to ‘actual
knowledge.”).
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work produced by him is defamatory or capable of a defamatory
import.” 47

“Reason to know,” per the Restatement (Second), exists when “the
actor has information from which a person of reasonable intelligence
or of the superior intelligence of the actor would infer that the fact in
question exists, or that such person would govern his conduct upon
the assumption that such fact exists.”4® The Restatement (Second)
goes on to note that the phrase means:

that the actor has knowledge of facts from which a reasonable
man of ordinary intelligence or one of the superior intelligence
of the actor would either infer the existence of the fact in
question or would regard its existence as so highly probable that
his conduct would be predicated upon the assumption that the
fact did exist. 49

Thus, as Kenneth Simons has noted, “reason to know” “occupies a space
between negligence and recklessness, on the one hand, and knowledge
on the other: It requires the actor to have actual subjective awareness
of circumstances from which he should infer the fact in question.”50

By contrast, a party “should know” a fact if “a person of
reasonable prudence and intelligence or of the superior intelligence of
the actor would ascertain the fact in question in the performance of
his duty to another, or would govern his conduct upon the assumption
that such fact exists.”5! For example, in Dunn v. Hovic,52 the court
found no abuse of discretion in the lower court’s admission of an
industry report on acceptable levels of asbestos exposure introduced
for the purpose of demonstrating what the defendant manufacturer
“reasonably should have known had it either conducted its own tests
or been in contact with others in the industry . . . that were testing.” 53

Thus, as the Restatement (Second) suggests, the standards
“reason to know” and “should have known” differ in whether a duty
of investigation is required. “Reason to know” “implies no duty of
knowledge on the part of the actor” whereas “should know” “implies
that the actor owes another the duty of ascertaining the fact in

47. RESTATEMENT (SECOND) OF TORTS § 581 emt. ¢ (AM. LAW INST. 1977). But
see Benjamin Zipursky, Online Defamation, Legal Concepts, and the Good
Samaritan, 51 VAL U. L. REV. 1, 21 n.139 (2016) (discussing the “remarkable
dearth of support for knowledge-based distributor liability,” despite Restatement
(Second) of Torts § 581).

48. RESTATEMENT (SECOND) OF TORTS § 12(1) (AM. LAW INST. 1965).

49. Id. § 12 emt. a. The comment goes on to note that the phrase carries the
same meaning as in the Restatement of Agency. Id. (citing RESTATEMENT
(SECOND) OF AGENCY § 9 (AM. LAW INST. 1958)).

50. Kenneth W. Simons, A Restatement (Third) of Intentional Torts?, 48 AR1z.
L. REv. 1061, 1095 n.119 (2006).

51. RESTATEMENT (SECOND) OF TORTS § 12(1) (AM. LAW INST. 1965).

52. 1F.3d 1362 (3d Cir. 1993).

53. Id. at 1370 (alteration in original) (quoting George v. Celotex Corp., 914
F.2d 26, 29 (2d Cir. 1990)).
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question.”5* Thus, an actor governed by a “reason to know” standard
is assessed based only on the information the actor had at the time,
while an actor governed by a “should know” or “should have known”
standard is required to pursue the inquiry to some objectively
determined point, at which stage his knowledge is assessed based on
the information thus acquired.?® For example, in Torkie-Tork v.
Wyeth,5 a 2010 case involving a products liability claim for failure to
warn about the risks of a pharmaceutical, the court noted that a
failure to warn claim under Virginia law “rests on a reason to know
standard rather than the broader should have known standard.”57
Hence, “[t]he only dangers for which [the manufacturer] had a duty
to warn adequately are those dangers which [it] knew or had reason
to know existed based on the science available at the time the product
left [the manufacturer’s] hands”; it had no duty to conduct additional
testing beyond that already required by the Food and Drug
Administration.58

B.  Gershwin Publishing Corporation and Its Progeny

These definitions, however, do not seem to be pertinent to the
standard for contributory copyright infringement, which focuses on
knowledge of a legal status rather than of a factual status. The case
typically cited as establishing the standard for contributory
infringement is Gershwin Publishing Corporation v. Columbia Artists
Management, Inc.,59 a 1971 case from the Second Circuit.60 The

54. RESTATEMENT (SECOND) OF TORTS § 12 emt. a (AM. LAW INST. 1965).

55. See Foremost-McKesson Corp. v. Allied Chem. Co., 680 P.2d 818, 822-23
(Ariz. Ct. App. 1983) (finding that a “should know” standard places a “heavy
burden” on manufacturers to discover products’ dangers and provide warnings
compared to the duty borne by those subject to a “knows or has reason to know”
standard); Liebelt v. Bob Penkhus Volvo-Mazda, Inc., 961 P.2d 1147, 1149 (Colo.
App. 1998) (holding that a “should know” standard creates a duty to investigate
and a “reason to know” standard does not); Christians v. Homestake Enters.,
Ltd., 303 N.W.2d 608, 620 (Wis. 1981) (noting that the “key difference” between
the two standards is whether the defendant is charged with “the duty to perform
whatever affirmative action would be taken by a reasonable person” in the
defendant’'s position to discover the fact in question); RESTATEMENT (SECOND) OF
TORTS § 401 emt. a (AM. LAW INST. 1965) (“The words ‘reason to know’ do not
impose any duty to ascertain unknown facts . ..."); id. § 339 reporter's note 3
(describing change in standard governing duty of liability of landowner toward
children for artificial condition on the land and stating that “should know
involves an obligation of reasonable care to investigate the facts, while ‘has
reason to know' means that he knows enough to infer that the fact exists, or to
govern his conduct on the assumption that it exists”). But see Marshall v. Ranne,
511 SW.2d 255, 258 (Tex. 1974) (concluding that there is “no essential
distinction” between a “reason to know” and a “should have known” standard).

56. 757 F. Supp. 2d 567 (E.D. Va. 2010).

57. Id. at 572.

58. Id. at 573.

59. 443 F.2d 1159 (2d Cir. 1971).

60. Id.
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litigation was brought as a test case by the American Society of
Composers, Authors, and Publishers (“ASCAP”) against Columbia
Artists Management, Inc. (‘CAMI”) to determine whether CAMI
could be held liable for unpaid licensing fees relating to music in
ASCAP’s catalog that was performed at local community concerts that
CAMI facilitated.®! CAMI acknowledged that the performing artists
and the local community concert associations could have been held
directly liable for infringement but challenged ASCAP’s attempt to
hold CAMI liable.62 Relying on two earlier cases, the district court
found that CAMI “caused” the copyright infringement by “organizing,
supervising, and controlling” the local associations and that CAMI
“knowingly participated in the infringement.”83 On appeal, the
Second Circuit affirmed, holding that just as a party can be held
vicariously liable for another’s copyright infringement, “one who, with
knowledge of the infringing activity, induces, causes or materially
contributes to the infringing conduct of another, may be held liable as
a ‘contributory infringer.”64¢ Accordingly, it held that the district
court properly found CAMI liable as a contributory infringer since
CAMI knew that compositions subject to copyright were being
performed without a license®® and engaged in “pervasive
participation” in setting up the concerts, thus “causing” the
infringement.? (It also held that CAMI “was in a position to police
the infringing conduct of its artists” and “derived substantial
financial benefit from the actions of the primary infringers” and
therefore could also be held liable on a theory of vicarious liability.)7

61. Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 312 F. Supp. 581,
581 (S.D.N.Y. 1970), aff'd, 443 F.2d 1159 (2d Cir. 1971).

62. Id. at 581.

63. Id. at 583 (citing Shapiro, Bernstein & Co. v. H. L. Green Co., 316 F.2d
304 (2d Cir. 1963); Screen Gems-Columbia Music, Inc. v. Mark-Fi Records, Inc.,
256 F. Supp. 399 (S.D.N.Y. 1966)). The holding in Shapiro rested on a theory of
vicarious liability (holding a department store liable for the infringement of one
of its concessionaires, regardless of knowledge of the infringing activity) and is
now typically cited for that doctrine. See Shapiro, 316 F.2d at 308. In Screen
Gems, the court noted that the plaintiffs put forward a theory of contributory
liability precisely because the defendants in the case could likely not be held
liable under a theory of vicarious liability. Screen Gems, 256 F. Supp. at 403
(“Since infringement constitutes a tort, common law concepts of tort liability are
relevant in fixing the scope of the statutory copyright remedy, and the basic
common law doctrine that one who knowingly participates in or furthers a
tortious act is jointly and severally liable with the prime tort-feasor is applicable
in suits arising under the Copyright Act.” (footnote omitted)).

64. Gershwin, 443 F.2d at 1162 (citing Screen Gems, 256 F. Supp. at 403)
(footnote omitted).

65. Id. at 1161 (“CAMI stipulated that it deliberately made no effort to obtain
copyright clearance for musical compositions included in the programs and
performed at community concerts.”).

66. Id. at 1163.

67. Id.
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The Gershwin court rested its holding on the general principles
of tort law described above. It did not, however, clarify the nature of
its reference to knowledge—whether it was limited to actual
knowledge or also encompassed “reason to know” or “should have
known.” In Gershwin, the artist management agency defendant was
held to be secondarily liable for infringement because it organized the
community concerts at issue in advance, knew which songs would be
performed, and knew that no licenses had been obtained.8 Like a
newspaper’s decision to publish in the first instance, the management
agency here could have decided whether to engage in these activities
at all, knowing the scope of its own due diligence. The performers
were the ones engaging in direct copyright infringement, but the
agency was involved in facilitating wvirtually all aspects of the
performance. There was, therefore, no reason for the court to devote
much attention to what facts the defendant knew at the time of the
performances or whether those facts would have given rise to an
understanding that copyright infringement was likely to be taking
place.

But as with the tort doctrine more generally, the Gershwin
court’s requirement of both a material contribution and knowledge
conveyed its understanding that contributory copyright infringement
is not a strict liability offense (as compared to direct copyright
infringement, where liability would turn merely on the completion of
the act).% If contributory copyright infringement were intended to be
a strict liability offense, merely providing material assistance to an
infringer would be sufficient for liability. The requirement of
knowledge is not simply about ensuring that the act is volitional—
otherwise internet platforms could escape liability for contributory
infringement on this ground alone.?™ Rather, the knowledge
requirement connotes, as Alfred Yen has observed, that liability is
fault based.”? To the extent the standard is aimed at deterrence,
requiring knowledge in addition to a material contribution conveys
that the putative contributory infringer has an opportunity to
determine whether to continue the contribution or not and thus avoid
(additional) Liability.

68. Seeid. at 1162-63.

69. Cf. Peter S. Menell & David Nimmer, Unwinding Sony, 95 CALIF. L. REV.
941, 979 (2007) (“It was well-established, prior to Sony, that copyright
infringement, whether direct or indirect, is a strict liability offense.”).

70. BWP Media USA, Inc. v. T & S Software Assocs., Inc., 852 F.3d 436, 440
(5th Cir. 2017) (noting that every circuit to consider the question has concluded
that direct infringement requires volitional conduct); td. at 444 (reaching the
same conclusion), cert. denied, 138 S. Ct. 236 (2017).

71. Alfred C. Yen, Third-Party Copyright Liability After Grokster, 91 MINN.
L. REv. 184, 216 (2006) (“Liability is a matter of fault because defendants can
escape lability by refusing to provide material contribution to known
infringers—a form of behaving reasonably in light of what they know.”); see also
Alfred C. Yen, A First Amendment Perspeciive on the Construction of Third Party
Copyright Liability, 50 B.C. L. REvV. 1481, 1494-95 (2009).
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This conclusion is further supported by the Supreme Court's
decision in Sony Corp. of America v. Universal Studios, Inc.? The
question in the case was whether Sony could be held liable for
contributory copyright infringement for selling video cassette
recorders given that the primary use of the equipment was to make
copies of copyrighted television programming without the
authorization of the copyright owners.” The recorder was the means
by which the copying was effected, so whether Sony had provided a
material contribution to infringement was not disputed. The
question, then, was whether Sony could be said to have had
knowledge of the infringing activity given that the infringement took
place after the sale had concluded.”™ The Court held that Sony could
not be liable simply because it had constructive knowledge of later
infringement—in other words, the knowledge that some of its
customers would inevitably commit infringement at some point in the
future.” Rather, borrowing from patent law’s staple article of
commerce doctrine, the Court held that because the recorders were
capable of substantial noninfringing uses—the authorized recording
of programming in some cases and the fair use of time shifting in
others—attributing the requisite knowledge to Sony based merely on
the low statistical probability of some infringing uses would be
inappropriate.”  Put otherwise, if the device at issue had no
substantial noninfringing uses, the likelihood of subsequent
infringing use would be high (or even 100 percent), such that Sony
could be said to “know” the infringing nature of the future uses. Thus,
if the contribution to copyright infringement could be characterized
as the provision of a product, and that product had substantial
noninfringing uses, a defendant would have the requisite knowledge
of infringement only if it knew of the particular unlawful use to which
its customer would be putting the product at the time of the sale.
After the transaction, the provider would either never learn about the
unlawful use or learn about it too late to change the nature of its
contribution to the activity.”” As the Fourth Circuit has put it, “the

72. 464 U.S. 417 (1984).

73. Id. at 428,
74. Id. at 438-39.
75. Id. at 439.

76. Seeid. at 442, 456.

77. By contrast, as the Ninth Circuit held in A&M Records, Inc. v. Napster,
Inc., where the defendant provides a service and so has an ongoing relationship
with the custom er, later-acquired knowledge of unlawful activity by the customer
could provide an opportunity for the defendant to cease contributing to that
activity by changing the nature of the ongoing service. A&M Records, Inc. v.
Napster, Inc., 239 F.3d 1004, 1027 (9th Cir. 2001).

While commentators anticipated that the result in Metro-Goldwyn-Mayer
Studios Inc. v. Grokster, Ltd., would depend on whether the Court saw the
defendant provider of peer-to-peer technology as offering a good (software) or a
service (a peer-to-peer network), the Court was able to evade consideration of this
distinction by resting its holding on a conclusion that the defendants had induced
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proper standard requires a defendant to have specific enough
knowledge of infringement that the defendant could do something
about it.” 8

It should be noted that courts in copyright cases appear to have
converged on the conclusion that the knowledge requirement is an
objective one, requiring either actual knowledge (or its equivalent,
willful blindness) or “reason to know”; the negligence standard of
“should have known” is not sufficient.”™ This means that, in general,
parties are not under an obligation to investigate or to monitor in
order to learn of potential infringement. Courts in the Second Circuit
in particular have emphasized that appropriate evidence in assessing
whether an alleged contributory infringer possessed the requisite
knowledge is external to the particular mental state of the defendant
and can include such evidence as “cease-and-desist letters, officer and
employee statements, promotional materials, and industry
experience.” 80

C. Knowledge of What?

This framing of the knowledge requirement does not, however,
directly address what it means to know or have reason to know of the
infringing activity. One option is that the defendant need only have
knowledge of the underlying act that is later deemed to constitute
infringement. For example, a defendant flea market that provides
one of its vendors with the space to construct its booth and facilitates
transactions and knows that the vendor is selling DVDs of popular
films could be liable under such a theory by simply knowing that
DVDs are being sold, regardless of whether the defendant knows
whether those DVDs are lawful or infringing. Alternatively, the
requirement could be that the defendant must have knowledge of the
legal status of the other party’s actions. Using the example here, the
defendant flea market must know not only that the vendor is selling
DVDs of popular films but also that those DVDs are infringing (and
not, for example, sales of secondhand DVDs, which would be lawful

infringement through e-mail communications, advertising, and other actions.
Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 941 (2005).
See generally Laura A. Heymann, Inducement as Conitributory Copyright
Infringement: Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 37 INTT. REV.
INTELL. PROP. & COMPETITION L. 31 (2006) (providing detailed analysis of Grokster
and its anticipated effects).

78. BMG Rights Mgmt. (US) LLC v. Cox Comm¢'ns, Inc., 881 F.3d 293, 311—
12 (4th Cir. 2018).

79. See, e.g., id. at 310; Arista Records, LLC v. Doe 3, 604 F.3d 110, 118 (2d
Cir. 2010) (“The knowledge standard is an objective one; contributory
infringement liability is imposed on persons who know or have reason to know
of the direct infringement.”) (citing Napster, 239 F.3d at 1020) (other citations
omitted); NCR Corp. v. Korala Assocs. Ltd., 512 F.3d 807, 816 (6th Cir. 2008).

80. Smith v. BarnesandNoble.com, LL.C, 143 F. Supp. 3d 115, 124 (5.D.N.Y.
2015), aff'd on other grounds, 839 F.3d 163 (2d Cir. 2016) (quoting Capitol
Records, LLC v. ReDigi Inc., 935 F. Supp. 2d 640, 658 (S.D.N.Y. 2013)).
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under copyright law’s first sale doctrine). Perhaps surprisingly, there
is little doctrinal assistance in answering this question directly.8!
Some courts have indicated that simply knowing of the defendant’'s
activity is not enough, but in opinions in which the question was not
squarely presented.32 The Ninth Circuit suggested in 2011 that the
standard was “know or have reason to know” and suggested in 2013
that the standard was either actual knowledge or willful blindness,
although the discussion was not key to the result in either case.3

It seems, however, that if the standard is intended to assign fault
based on a conclusion that the defendant provided assistance at a
time when it could have made the opposite decision, in light of the

81. See, e.g., Erickson Productions, Inc. v. Kast, 921 F.3d 822, 832 (9th Cir.

2019) (describing “[ilnconsistency in our case law on the knowledge’ element of
contributory liability”). The scholarship has given relatively little attention to
this question, although Paul Goldstein takes the position that the defendant
“need only have known of the direct infringer’'s activities, and need not have
reached the legal conclusion that these activities infringed a copyrighted work.”
See GOLDSTEIN ON COPYRIGHT § 8.1 n.1 (2017-2 supp.) (“This rule is dictated by
the more general rule that innocence is no defense to an action for copy-right
infringement.”); id. § 83.2 (2019-1 supp.) (“This requirement [in section
512(c)(1)(A)'s reference to ‘infringing material] distinguishes section 512(c)’s
knowledge requirement from the more general knowledge requirement of
contributory infringement, where the defendant need only have known of the
direct infringer’s activities, and need not have been on notice that the activities
infringed copyright in the work.”).
A Westlaw search for cases quoting Goldstein on this point yielded only five
federal opinions. BMG Rights Mgmt. (US) LLC v. Cox Commc¢'ns, Inc., 199 F.
Supp. 3d 958, 978-79 (E.D. Va. Aug. 8, 2016), rev'd on other grounds, 881 F.3d
293 (4th Cir. 2018); Montalvo v. LT’s Benjamin Records, Inc., 56 F. Supp. 3d 121,
134 (D.P.R. 2014); Sarvis v. Polyvore, Inc., No. 12-12233-NMG, 2013 WL
4056208, at *8 (D. Mass. Aug., 9, 2013); Elsevier, Ltd. v. Chitika, Inc., 826 F.
Supp. 2d 398, 404 (D. Mass. 2011); Jalbert v. Grautski, 554 F. Supp. 2d 57, 68 (D.
Mass. 2008) (“Although the defendant must have knowledge of the infringing
activity, ‘the defendant need only have known of the direct infringer’s activities,
and need not have reached the legal conclusion that those activities infringed a
copyrighted work.”) (citing GOLDSTEIN ON COPYRIGHT § 8.1 n.1 (2005)).

82. Scholz Design Inc. v. Jaffe, 488 F. Supp. 2d 749, 750 (N.D. IIL. 2007)
(finding after a bench trial that there was no evidence that the defendant
customers “had any knowledge that the copyrighted design of the plaintiff was
being infringed by their architect (if indeed it was being infringed). What the
evidence showed, at most, is that defendants knew one of the plaintiff's designs
would be used in the construction of their house. There is no evidence that either
defendant had any reason to suspect that their architect was infringing any
copyright”); Aitken, Hazen, Hoffman, Miller, P.C. v. Empire Constr. Co., 542 F.
Supp. 252, 262 (D. Neb. 1982) (“The defendants . . . had no knowledge, and no
reason to know, of the infringing nature of the . .. plans supplied to them by
Belmont. . . . Therefore, even if [defendants] were considered to have ‘materially
contributed to the infringing conduct of Belmont, such contribution was made
without knowledge of Belmont’s infringing activity and cannot be considered a
contributory infringement.”).

83. Compare Luvdarts, LLC v. AT&T Mobility, LL.C, 710 F.3d 1068, 1072—
73 (9th Cir. 2013), with Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc.,
658 F.3d 936, 943 (9th Cir. 2011) (citing Napster, 239 F.3d at 1020).
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knowledge it possessed, that knowledge must relate to the lawfulness
of the activity in question. Just as an individual would not be held to
have engaged in aiding and abetting criminal activity simply by
holding a locked lobby door open for someone who turned out to be a
burglar, a contributory infringer should not be deemed to have
abetted infringement without knowledge that what it was abetting
was infringement. If that were the case, there would be no reason to
include a knowledge requirement at all. Indeed, the doctrine of
willful blindness in copyright law—the concept that avoiding learning
about potentially unlawful behavior should be treated as
knowledge—rests on the assumption that the defendant is
deliberately avoiding gaining knowledge of bad behavior.84

One might argue that this goal is still satisfied by characterizing
the knowledge requirement simply as an awareness of the activity,
which then gives rise to an obligation on the defendant's part to
investigate that activity before providing any material assistance.
But if that were true, the knowledge requirement ultimately becomes
knowledge of the infringing nature of the activity. Let us assume
again our flea market defendant, who provides the same material
assistance to its vendors as previously described. If the defendant is
held liable for contributory infringement on the grounds that it knew
that its vendors were selling DVDs, presumably the deterrence goal
is not to stop flea markets from offering space to all DVD sellers but
to investigate more thoroughly the nature of the goods they are
gelling—in other words, to assess the lawfulness of their activity and
provide assistance only to those who are not infringing.

The consideration becomes more extensive (but not entirely
helpful) in discussions of secondary liability for defamation—that is,
Liability for distributing material that is ultimately judged to be
defamatory. (These cases would tend to be relevant because they also
involve the balance of liability for tortious activity against the
possibility of suppression of lawful speech.) Here, the Restatement
(Second) notes that, except for radio or television broadcasters, “one
who only delivers or transmits defamatory matter published by a
third person is subject to liability if, but only if, he knows or has
reason to know of its defamatory character.”8® But whether

84. Inre Aimster Copyright Litig., 334 F.3d 643, 650 (7th Cir. 2003) (“Willful
blindness is knowledge, in copyright law . . . as it is in the law generally. One
who, knowing or strongly suspecting that he is involved in shady dealings, takes
steps to make sure that he does not acquire full or exact knowledge of the nature
and extent of those dealings is held to have a criminal intent . .. because a
deliberate effort to avoid guilty knowledge is all that the law requires to establish
a guilty state of mind.”) (citations omitted).

85. RESTATEMENT (SECOND) OF TORTS § 581 (AM. LAwW INST. 1977). The
Restatement (Second) defines “delivers” as referring to the “transfer or possession
of a physical embodiment of the defamatory matter” and defines “transmits” as
including in addition “the conveyance of defamatory words by methods other than
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“defamatory character” means “the character of the material, which
a court later deems to be defamatory” or means “that the material
would likely (or certainly) be deemed defamatory” is not clear from
the context.

If we consider an analogy from the Supreme Court’s cases on
obscenity prosecutions, it might seem as if the former is meant. In
Smith v. California,3¢ for example, the Court held that a city
ordinance making it illegal “for any person to have in his possession
any obscene or indecent writing” in any place of business where books
were sold could not be constitutionally enforced because it imposed
strict liability for distribution of obscene materials.57 Without a
scienter requirement, the threat of enforcement would mean that the
bookseller would sell only those books it had inspected, which “may
tend to work a substantial restriction on the freedom of speech and of
the press.”88 A different result was obtained, however, in Hamling v.
United States,8® where defendants challenged their federal
convictions for mailing obscene materials on the grounds that the
government failed to show that the defendants knew the materials
were obscene.® It was enough, the Court held, that the statute
required that the defendants “knowingly” used the mail, 9! which the
Court interpreted as requiring “that the prosecution show that a
defendant had knowledge of the contents of the materials he
distributed, and that he knew the character and nature of the
materials.”92 “To require proof of a defendant’s knowledge of the legal
status of the materials,” the Court continued, “would permit the
defendant to avoid prosecution by simply claiming that he had not
brushed up on the law.”? In so holding, the Court quoted from its
previous opinion in United States v. Wurzbach:94

Whenever the law draws a line there will be cases very near
each other on opposite sides. The precise course of the line may
be uncertain, but no one can come near it without knowing that
he does so, if he thinks, and if he does so it is familiar to the
criminal law to make him take the risk.%

This language suggests that a defendant would be deemed to have
knowledge if it was aware of the risk that a court would find the

physical delivery, as in the case of a telegraph company putting through a call.”
Id. § 581 emt. b.

86. 361 U.S. 147 (1959).

87. Id. at 148-49.

88. Id. at 150.

89. 418 U.S. 87 (1974).

90. Id. at 119.

91. Id. at 119, 123 (citing 18 U.S.C. § 1461 (1972)).

92. Id. at 123.

93. Id.

94. 280 U.S. 396 (1930).

95. Hamling, 418 U.S. at 124 (citing Wurzbach, 280 U.S. at 399.
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material it distributed to be unlawful—n other words, that the
character of the materials was such that a finding of obscenity was
plausible. This suggests not simply an awareness of the underlying
activity but a further awareness of the characteristics of the activity
that could give rise to a conclusion that the activity is wrongful. This
is perhaps not quite the same as knowledge of the legal status of the
activity, but it is closer than the above language might suggest.

But what of the material that one might not have predicted to be
unlawful but was ultimately deemed so—the reverse of the Brammer
district court decision described above? Could such a defendant be
said to have had knowledge (or reason to know) of the character of the
material? The examples from the Restatement (Second) regarding
defamatory material suggest perhaps not, insofar as such material
would not have given rise to any particular suspicions of
unlawfulness. A newsdealer, for example, “is under no duty to
examine the various publications that he offers for sale to ascertain
whether they contain any defamatory items” unless there are “special
circumstances that should warn the dealer that a particular
publication is defamatory.”6 One set of “special circumstances” may
be the overall nature of the publication: “[W]hen a dealer offers for
sale a particular paper or magazine that notoriously persists in
printing scandalous items, the vendor may do so at the rigsk that any
particular issue may contain defamatory language.”®” The same
holds true for a bookstore or library: if there are “no facts or
circumstances known to him which would suggest to him, as a
reasonable man, that a particular book contains matter which upon
inspection, he would recognize as defamatory,” the vendor or lender
is not liable, nor does it have any duty of inspection if the author or
publishing house is reputable.98 But if the author or publisher has a
track record of publishing “notoriously sensational or scandalous
books,” the bookstore or library assumes the risk of being held liable
for defamation.”® The import of the Restatement (Second)'s examples
is that whether an intermediary would have “reason to know” of a
statement’s defamatory character is a question of circumstance; in
other words, it is a fact-specific inquiry. If special circumstances
exist, the defendant must then decide whether to take the risk that a
court will later deem the material to be unlawful.

Some examples from the case law might help to illustrate this
point. In Auvil v. CBS “60 Minutes, 1% a group of Washington apple
growers brought a defamation claim against the CBS television
network and three CBS local affiliates based on a report on the
newsmagazine show 60 Minutes concerning the use of the carcinogen

96. RESTATEMENT (SECOND) OF TORTS § 581 cmt. d (AM. LAW INST. 1977).
97. Id.
98. Id. § 581 cmt. e.
99. Id.
100. 800 F. Supp. 928 (E.D. Wash. 1992).
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Alar on apples. 10! In dismissing the claim against the affiliates, the
court found that the affiliates had no obligation to review the
broadcast for defamatory statements during the three-hour period
between receiving the transmission from the network and airing the
show:

With the possible exception of re-run movies, the content of
which is already widely known and/or catalogued, plaintiffs’
construction would force the creation of full time editorial
boards at local stations throughout the country which possess
sufficient knowledge, legal acumen and access to experts to
continually monitor incoming transmissions and exercise on-
the-spot discretionary calls or face $75 million dollar lawsuits
at every turn. That is not realistic. 102

In Sandler v. Calcagni,19? the court ruled that a contract printer
that worked with authors to transform submitted PDF's into finished
books could not be held liable for defamation under a theory of
distributor liability based on defamatory material in one of the books
it printed.!04 The printer, the court found, lacked actual knowledge
because neither the printer nor any of its employees knew the
contents of the book, nor had any employee “received any information
to make [the company] question the content and factuality of the
manuscript.” 105 The court also noted that the printer had no duty of
inspection, 106

Finally, tracking the examples in the Restatement (Second) are
Church of Scientology of Minnesota v. Minnesota State Medical
Association Foundation, 197 in which the fact that the original author
was the American Medical Association gave rise to no special
circumstances indicating a risk of liability for defamation, 198 and
Spence v. Flynt, 199 in which the court noted that a distributor of
Hustler magazine who had been involved in extensive defamation
litigation with the plaintiff “knew that his continued distribution of
the magazine made him vulnerable to the possibility of future legal
responsibility for its content.” 110

101. Id. at 930-31.

102. Id. at 931; ¢f. United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d
Cir. 1947) (applying cost-benefit analysis to negligence).

103. 565 F. Supp. 2d 184 (D. Me. 2008).

104. Id. at 195-96.

105. Id. at 195.

106. Id. at 195-96.

107. 264 N.W.2d 152 (Minn. 1978).

108. Id. at 156 (“The article’s original publisher was known to be reputable,
therefore MSMA and its officers had no reason to believe that the article was
false and defamatory.”).

109. 647 F. Supp. 1266 (D. Wyo. 1986).

110. See id. at 1274 (“Jackson, Wyoming is a relatively small community in
which news of Gerry Spence, one of its most famous citizens, travels fast. The
dispute between Mr. Spence and Hustler was well-known to Mr. Lynch. This was
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With these cases as our backdrop, we can turn to analyzing
results in copyright infringement cases, which often involve providers
or platforms with no knowledge of special circumstances that would
make a prediction of infringement more likely. Some courts analyzing
knowledge in the contributory infringement context have thus been
more forgiving of defendants. An early case in this regard was the
1995 decision in Religious Technology Center v. Netcom On-Line
Communication Seruvices, Inc., 11! involving the question of whether
an online bulletin board service (‘BBS”) could be contributorily liable
for infringement committed by its users.!2 Netcom argued that
basing knowledge on the receipt of notice was insufficient given the
difficulty in determining whether the use was fair.!!3 The court
acknowledged that, in some cases, verification of infringement would
be challenging:

Where a BBS operator cannot reasonably verify a claim of
infringement, either because of a possible fair use defense, the
lack of copyright notices on the copies, or the copyright holder’s
failure to provide the necessary documentation to show that
there is a likely infringement, the operator’s lack of knowledge
will be found reasonable and there will be no liability for
contributory infringement for allowing the continued
distribution of the works on its system.114

Because, however, Netcom admitted that it conducted no
investigation after having received notice, the court held that
questions remained as to Netcom’s knowledge. 115

In a more recent case, CoStar Group, Inc. v. LoopNet, Inc.,116 the
district court similarly noted that, absent notice from the copyright
owner, a defendant would have difficulty determining whether
infringement had occurred given the possibility that the use fell
within the scope of a licensing agreement.!!'7 “In the case of a service
provider,” the court concluded, “knowledge giving rise to liability only
exists when there is no colorable claim of users
noninfringement. . . . [TThe bare claim of infringement by a copyright
holder does mnot necessarily give rise to knowledge of an
infringement.” 118 And, even more recently, the Second Circuit held

simply not a case of an innocent magazine seller unwittingly disseminating
allegedly libelous material.”).

111. 907 F. Supp. 1361 (N.D. Cal. 1995).

112. [Id. at 13617.

113. Netcom had also argued that it was too difficult to determine whether
the allegedly infringed material was covered by a valid registration, id. at 1374,
but since registration is not required for copyrightability under the 1976 Act, this
seems like an easily dismissed argument.

114. Id.

115. Id. at 1374-75.

116. 164 F. Supp. 2d 688 (D. Md. 2001), aff'd, 373 F.3d 544 (4th Cir. 2004).

117. Id. at 698.

118. Id. at 698, 707 (citing Netcom, 907 F. Supp. at 1374).
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in Capitol Records, LLC v. Vimeo, LLC119 that the fact that a video—
containing substantially all of a song protected by copyright—that
was posted to a video-sharing platform was viewed by an employee
was not sufficient to establish that the provider had either actual
knowledge or reason to know of infringement. This was in part
because “the service provider's employee cannot be expected to know
how to distinguish, for example, between infringements and parodies
that may qualify as fair use” or to know “how likely or unlikely it may
be that the user who posted the material had authorization to use the
copyrighted music.” 120

At least some courts, however, have not been as generous with
respect to possible copyright infringement. Take, for example, the
district court’'s opinion in Capitol Records, LLC v. ReDigi, Inc.,12!
which granted summary judgment to the plaintiff on the question of
contributory infringement.22 The defendant, ReDigi, offered an
online marketplace for secondhand digital music.!23 Users who had
purchased music on iTunes or from another ReDigi user could upload
those files to a cloud-based locker.12¢ Users could then sell the music
file in the locker to another user for ReDigi credit, which could be used
to purchase additional music.125 In an attempt to forestall a finding
of copyright infringement, ReDigi designed the system so that its
scanning software would delete local copies of the files, packet by
packet, on the computer being used as the file was uploaded to
ReDigi’s locker.126 Because, however, the transfer of the file to the
locker implicated the owner’s reproduction rights (and could not be
saved by resorting to the first sale doctrine, which applies only to the
owner's distribution rights), the district court concluded that this user
activity constituted direct infringement.!2” Having so determined,
the court then considered whether ReDigi was engaging in
contributory and vicarious infringement. The contributory
infringement analysis required a determination of whether ReDigi
knew or should have known that this user activity constituted
copyright infringement.!28 In determining that it had “little
difficulty” in concluding that ReDigi had the requisite knowledge, the
court highlighted the uncertainty in the law as evidence of knowledge:

Despite the fact that ReDigi boasted on its website that it was
“The Legal Alternative” and insisted “YES, ReDigi is LEGAL,”

119. 826 F.3d 78 (2d Cir. 2016).

120. Id. at 96-97.

121. 934 F. Supp. 2d 640 (S.D.N.Y. 2013), affd, 910 F.3d 649 (2d Cir. 2018).
122, Id. at 659-60.

123. Id. at 645.

124. Id.

125. Id. at 646.

126. Id. at 64546, 650.

127. Id. at 650, 655-57.

128. Id. at 658.
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ReDigi warned investors in its subscription agreements that
“the law cannot be said to be well-settled” in this area and that
it could not guarantee ReDigi would prevail on its copyright
defenses. The Recording Industry Association of America
(“RIAA”) sent ReDigi a cease-and-desist letter in November
2011, advising ReDigi that its website violated Capitol's and
other RIAA members copyrights. Further, ReDigi was
ensnared in a licensing dispute over song clips and cover art
shortly after its launch, plainly indicating that infringement
could be afoot. ReDigi was also, of course, aware that copyright
protected content was being sold on its website — a fact central
to its business model and promotional campaigns. Finally,
ReDigi’s officers claim to have “researched copyright law [and]
consulted with attorneys” concerning their service, and also to
have met with record companies “to get input, get marketing
support[,] and enter into deals with the labels.” By educating
themselves, the officers presumably understood the likelihood
that use of ReDigi's service would result in infringement.
Indeed, though ReDigi attempts to use its consultations with
counsel as a shield, it is telling that ReDigi declined to reveal
any of the advice it received on the subject. 129

The question of knowledge was not an issue on appeal; ReDigi
appealed (and lost) only on the questions of first sale and fair use, 130
which may seem to support (with hindsight bias) the district court’s
conclusion that knowledge of infringement was obvious. But at the
time, ReDigi did not know that its users would be deemed to be
infringers given the state of the doctrine and its potential application
to new technologies. 13! Tt should be concerning that acknowledgment
of uncertainty in the doctrine (seeking legal advice and licensing deals
in a case that even the district court acknowledged raised a “novel
question”) 132 was treated as clear evidence of knowledge of
infringement at the very time that those activities were being
undertaken.

129. Id. at 658-59 (alteration in original) (citations omitted). But see
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 n.18 (1994) (“[W]e reject
Acuff-Rose’s argument that 2 Live Crew's request for permission to use the
original should be weighed against a finding of fair use. Even if good faith were
central to fair use, 2 Live Crew’s actions do not necessarily suggest that they
believed their version was not fair use; the offer may simply have been made in
a good-faith effort to avoid this litigation.”).

130. See Capitol Records, LLC v. ReDigi, Inc., 910 F.3d 649, 656, 663 (2d Cir.
2018).

131. Compare, e.g., Cartoon Network LP, LLP v. CSC Holdings, Inec., 536 F.3d
121, 137 (2008) (holding that the provision of television programming over the
internet through individual server space on remote DVR system is not an
infringing public performance), with Am. Broad. Cos. v. Aereo, Inc., 573 U.S. 431,
449 (2014) (holding that the provision of television programming over the
internet through individual antennas is an infringing public performance (but
not discussing Cartoon Network)).

132. ReDigi, 934 F. Supp. 2d at 648.
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The district court in Cariou v. Prince!33, by contrast, found
knowledge based on not seeking legal advice. 134 The case involved the
well-known appropriation artist Richard Prince’s use of a number of
photographs created by the plaintiff, Patrick Cariou.!3% In addition
to the suit against Prince, Cariou also sued the Gagosian Gallery,
Larry Gagosian, and Rizzoli International Publications.136 In holding
the Gagosian defendants liable not only for direct infringement but
also for contributory infringement, the district court noted that the
defendants “were well aware of (and capitalized on) Prince’s
reputation as an appropriation artist who rejects the constricts of
copyright law, but they never inquired into the propriety of Prince’s
use of the photos.” 137 Accordingly, the court concluded, the Gagosian
defendants knew or should have known that Prince’s use of the
photographs was infringing when they promoted his work, despite the
argument that his activity constituted a fair use.13® And, indeed, the
finding of infringement was largely reversed on appeal, with the
Second Circuit holding that Prince’s use of twenty-five of the thirty
works at issue was fair use as a matter of law and remanding the case
for reconsideration of the five remaining works.13°

D.  What Is Knowledge?

Here, though, is the question that these varying conclusions
surface: Is it even possible to “know” whether another’s activity is
infringing, given that infringement is a legal status that does not
exist until a court pronounces it so? Or is what the courts have
characterized as “knowledge” really an assessment of unlawfulness,
where a determination of fault would depend on how reasonable that
assessment was deemed to be under the circumstances?!40 The cases

133. 784 F. Supp. 2d 337 (S.D.N.Y. 2011), judgment rev'd in part, vacated in
part, 714 F.3d 694 (2d Cir. 2013).

134. Id. at 345-355.

135. Id. at 343—44.

136. Seeid. at 337. Rizzoli was later voluntarily dismissed from the case. See
Docket Entry 29, Cariou v. Prince, 784 F. Supp. 2d 337 (5.D.N.Y. 2010) (No. 1:08-
CV-11327).

137. Cariou, 784 F. Supp. 2d at 354-55.

138. Id. at 355.

139. Cariou v. Prince, 714 F.3d 694, 706, 712 (2d Cir. 2013). The case settled
in March 2014. Brian Boucher, Landmark Copyright Lawsuit Cariou v. Prince
Is Settled, ART Am. (Mar. 18, 2014, 6:01 PM),
http://www.artinamericamagazine.com/news-features/news/landmark-copyright
-lawsuit-cariou-v-prince-is-settled/.

140. Daphne Keller has reported that in some jurisdictions, a provider is not
deemed to know that a user’s content is unlawful until it is adjudicated as such
by a court, with exceptions for “manifestly” unlawful content. Daphne Keller,
Toward a Clearer Conversation About Platform Liability, Emerging Threats,
KNiGgHT FIRST AMEND. INST. (Apr. 6, 2018), https://knightcolumbia.org/content
/toward-clearer-conversation-about-platform-liability ~ (citing sources from
Argentina, Brazil, Chile, India, and Spain).
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discussed above all suggest that the concept of “knowledge” as used
in contributory infringement doctrine is something of a misnomer.
Knowledge (and its corollary, reason to know) does not describe a
certainty regarding a fact in the world but rather a prediction of a
legal status. (The Restatement (Second) states that both standards
“are used with respect to existent facts.”)141 The standard does not
require the defendant to proactively investigate, but once
circumstances are brought to its attention that suggest some level of
probability that the underlying speech is unlawful, it is then
incumbent on the defendant to make a decision as to whether to
accept the risk that continued material assistance will render it
secondarily liable.

Indeed, it 1s questionable whether the fact that something is
infringing can even be known at all ex ante. An instance of speech
cannot be inherently infringing in the same way that a car can be red;
infringing speech takes on that characteristic as a legal matter only
after a judicial body has determined it to have that characteristic.
The fact that a car is red depends on shared and received
understandings, but it is unlikely to be debated or to depend on the
result of a future determination. In other words, we know to use the
word “red” to describe the color of a particular car because we have
been taught that a particular color perception should be described
using the word “red.” Assuming no issues of color perception, once
that visual transmission has been made, we can say that we know
that fact (the color of the car) because it can be perceived without the
need to rely on information from another source. But this is not true
of the status of infringement. A song that is substantially similar to
another song may well be determined not to be infringing based on
the conclusion that the creator did not have access to the original (and
therefore did not copy it)!42 or the conclusion that the defendant was
engaging in fair use. Brammer, as noted above, is an example of how
the status of a particular use is only as determinable as the most
recent court to have opined on it.

Unfortunately, we use the concepts of “knowledge” and “fact’
both to describe things that fall into the “my car is red” category and
to describe things that fall into the “this speech is infringing”
category, 143 despite the fact that the latter conclusion is more legal

141. RESTATEMENT (SECOND) OF TORTS § 12 cmt. a (AM. LAW INST. 1965)
(emphasis added).

142. Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 54 (2d Cir. 1936)
(“[T)f by some magic a man who had never known it were to compose anew Keats's
Ode on a Grecian Urn, he would be an ‘author,” and, if he copyrighted it, others
might not copy that poem, though they might of course copy Keats's.”).

143. Brian Leiter, Law and Objectivity, in THE OXFORD HANDBOOK OF
JURISPRUDENCE & PHILOSOPHY OF LAW 969, 975 (Jules Coleman & Scott Shapiro
eds. 2002) (“Most philosophers who deny the metaphysical objectivity of morality
claim that its semantic is non-cognitive: rather than stating facts (that either
obtain or do not obtain), ethical statements, according to non-cognitivism, express
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than factual. (The deceptively simple verb “is” to connect the two—
rather than “is likely to be adjudicated as” or some other variant—
also elides this distinction.) And although it is true that, in a highly
metaphysical sense, we might say that a car isn't red ex ante—it only
becomes red once there is someone to perceive it as such (the age-old
question involving the sound of a tree falling alone in the forest)—the
problem is even more acute with the types of determinations at issue
here. The very nature of the determination—whether speech is
infringing—is such that the speech does not take on that
characteristic until a judicial body declares it to be such. Before any
such judicial determination, then, any “knowledge” of that speech’s
legal status on the part of an intermediary is nothing more than a
prediction of what a judicial body is likely to conclude.

This view 1s supported by looking to epistemological scholarship.
Central to the shift in the view of what constitutes knowledge is a
1963 article by Edmund Gettier titled Is Justified True Belief
Knowledge?14* In the article, Gettier rejected prior attempts to state
necessary and sufficient conditions for knowledge based on the claim
that knowledge consists of a justified belief in a true proposition, 145
In other words, Gettier argued, if an individual has justifiable
grounds for believing a proposition that turns out to be true, but on
different grounds, that individual cannot be said to have known the
proposition. So, for example, Gettier posited that Smith believes that
“Jones owns a Ford” and has “strong evidence” for this proposition
and that Smith “has another friend, Brown, of whose whereabouts he
is totally ignorant.”146 Taking then, the proposition that “[e]ither
Jones owns a Ford or Brown is in Barcelona” (choosing Barcelona at
random), Smith would say that the proposition is true based on his
belief that Jones owns a Ford. 47 Gettier then asked us to suppose
that Jones actually does not own a Ford, but, as it turns out, Brown
is in Barcelona.148 KEven though Smith’s belief that the proposition is
true was correct, it was not correct for the reason Smith believes it is,
and so Smith cannot be said to have known the proposition. 149

Michael Clark, writing shortly after the publication of Gettier’s
article, augmented Gettier's theory by proposing that for an

attitudes or feelings of various kinds. Non-cognitivists bear the burden, then, of
explaining away the surface grammar and logical structure of ethical discourse
which make it indistinguishable from ordinary empirical discourse (compare:
‘This distribution is unjust, with "That chair is red’).” (citation omitted)).

144. Edmund L. Gettier, Is Justified True Belief Knowledge?, 23 ANALYSIS 121
(1963).

145. Id.; see, e.g., A.J. AYER, THE PROBLEM OF KNOWLEDGE 34 (1956) (“I
conclude then that the necessary and sufficient conditions for knowing that
something is the case are first that what one is said to know be true, secondly
that one be sure of it, and thirdly that one should have the right to be sure.”).

146. Gettier, supra note 144, at 122,

147. Id. at 122-23.

148. Id. at 123.

149. Id.
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individual to truly know a proposition, his belief that the proposition
is true must be “fully grounded”—meaning that the individual must
have justifiable grounds for relying on the particular evidence at
hand. 150 To revisit Gettier's example from above, it would not be
enough, according to Clark, that Smith has “strong evidence” that
Jones owns a Ford; we would need to ask why Smith believes that
proposition and whether those grounds are justifiably relied upon. 15!
(For example, Smith might say that his belief was based on a report
from Brown, who has always proved to be reliable in the past, even if
he was incorrect in this instance.)!52 Alvin Goldman was similarly
aligned in his approach to the issue, characterizing knowledge as
requiring a causal connection between what makes a proposition true
and why the individual believes it to be true.15 Furthermore,
Goldman argued, the supporting inferences leading an individual to
believe something to be true must be warranted—in other words, they
must “confirm [the proposition] very highly, whether deductively or
inductively,” as opposed to merely being “lucky guesses.” 154

Isaac Levi, by contrast, took issue with the focus on justification,
instead arguing from a pragmatic perspective. It is not important,
Levi contended, how an individual acquires knowledge; our focus
should be on how that individual maintains knowledge and avoids
introduction of subsequent error.1® Thus, there is no distinction
between believing a proposition to be true and knowing it to be true:

From X’s point of view at ¢, there is no difference between what
he fully believes at t and what he knows at t. From his point of
view at £, if he fully believes h at ¢, the falsity of /4 is not a serious
possibility for him at {. Hence, according to X, h is true. There
is no need for justification. How could there be, given that the
falsity of & is not a serious possibility? Only if one insists that
in order to claim knowledge that h, X must also show that he
admitted A into his corpus legitimately, could an opening be
made for a distinction between knowing that i and his believing
that h. But it is pre