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INTRODUCTION

For a number of years now, the law has encouraged judges in
domestic violence court to address child custody when a parent who
receives a protective order asserts that custody is in issue between
the parties. Despite our intuition that judges should address
custody in these circumstances, they have been reluctant to do so.
The legal system initially organized civil domestic violence courts to
enter protective orders to direct the batterer either to stop the
violence or face the consequences of disobeying the court's order.
But as it turns out, most of the people asking the court to protect
them from domestic violence are the parents of minor children,' and,
in the majority of those actions, the parent seeking the protective
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order maintains that, in addition to domestic violence, the custody of
a minor is indeed in issue.2

Any visitor to the civil domestic violence courts of this country
knows one of the reasons that judges have been reluctant to address
custody: the numbers. Since the 1980s, every state has recognized a
civil cause of action for domestic violence,3 the primary function of
which is to issue protective orders in appropriate cases. 4 In the
intervening years, the civil domestic violence court has become the
legal world's emergency room with a volume that threatens to
overwhelm the system.5 To deal with crowded dockets, court
personnel try to move the cases quickly, assessing the evidence that
the petitioner offers to justify the court's entering a protective order.
Custody issues, on the other hand, are time consuming and difficult,
even when lawyers representing both parties marshal the evidence
for the court to weigh.

Not only are the dockets crowded in domestic violence court, but
lawyers are conspicuously absent. While an increasing number of
people represent themselves pro se in family matters in general,6

pro se representation is especially common in civil domestic violence
actions.7 In fact, the domestic violence court is among the most-if
not the most-pro se friendly of the nation's civil courts. By statute
in many states, court personnel must assist the plaintiff,8 and

2. See infra Part II.B.
3. State Protection Order List, NAT'L COALITION AGAINST DOMESTIC

VIOLENCE, http://www.ncadv.org/files/StateProtectionOrderList.pdf (last
updated Jan. 19, 2006).

4. N.C. GEN. STAT. § 50B-1, -3(a) (2011).
5. See Sarah M. Buel, Effective Assistance of Counsel for Battered Women

Defendants: A Normative Construct, 26 HARv. WOMEN'S L.J. 217, 224 (2003)
(noting that some battered women are denied protection because of
"overwhelmed courts"); Sally F. Goldfarb, Reconceiving Civil Protection Orders
for Domestic Violence: Can Law Help End the Abuse Without Ending the
Relationship?, 29 CARDOzo L. REV. 1487, 1509 (2008) (stating that civil
protection orders "bring the domestic violence victim into contact with the legal
system" and "[are] often a battered woman's first step toward obtaining legal
assistance to stop the violence" (citations omitted)); Kit Kinports & Karla
Fischer, Orders of Protection in Domestic Violence Cases: An Empirical
Assessment of the Impact of the Reform Statutes, 2 TEX. J. WOMEN & L. 163,
198-99 (1993) (describing the dockets as overcrowded).

6. John M. Greacen, Framing the Issues for the Summit on the Future of
Self-Represented Litigation, in THE FUTURE OF SELF-REPRESENTED LITIGATION:
REPORT FROM THE MARCH 2005 SUMMIT 19, 23 (2005) (noting that sixty percent to
ninety percent "of family law cases now involve at least one self-represented
litigant").

7. Alesha Durfee, Victim Narratives, Legal Representation, and Domestic
Violence Civil Protection Orders, 4 FEMINIST CRIMINOLOGY 7, 10 (2009).

8. See, e.g., Catherine F. Klein & Leslye E. Orloff, Providing Legal
Protection for Battered Women: An Analysis of State Statutes and Case Law, 21
HOFSTRA L. REV. 801, 1049 (1993) ("Both state statutes and case law encourage
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prepared forms from administrative offices of state courts attempt to
make it possible for persons seeking relief to navigate the system
without a lawyer. For these reasons, the domestic violence courts
are filled with families unrepresented by lawyers.

The pro se friendly nature of the domestic violence court,
however, gives rise to one of the most serious reasons why judges
hesitate to address custody in an action for a civil protective order.
Judges suspect that the petitioner has fabricated the domestic
violence claim in order to access the pro se friendly court and have
the judge address the real issue-custody.9 The parties may believe,
and rightly so, that their actions will be heard more quickly-and
less expensively-in domestic violence court. Further, judges
suspect that a plaintiff raising custody as an issue in domestic
violence court later plans to file in family court and hopes that, if a
judge has found that the defendant has committed an act of
domestic violence, the finding will give the plaintiff an advantage in
the later family court action.10 True or not, these suspicions have
made judges reluctant to address the custody issue in domestic
violence court.

Because of crowded dockets in domestic violence court, these
suspicions, and perhaps other reasons, judges have avoided
addressing custody in domestic violence court. While they have
always had the statutory authority to deal with custody," they

and require court employees to assist petitioners in filing for civil protection
orders." (citation omitted)).

9. See Margaret B. Drew & Marilu E. Gresens, Denying Choice of Forum:
An Interference by the Massachusetts Trial Court with Domestic Violence
Victims' Rights and Safety, 43 SUFFOLK U. L. REV. 293, 324 (2010) ("[F]amily
court judges often adopt a cynical point of view towards allegations of domestic
violence, and often assume that a parent who applies for a protection order does
so in order to get a 'leg up' in the custody dispute." (citation omitted)); Deborah
M. Goelman, Shelter from the Storm: Using Jurisdictional Statutes to Protect
Victims of Domestic Violence After the Violence Against Women Act of 2000, 13
COLUM. J. GENDER & L. 101, 114 (2004) (finding that courts are reluctant to
issue temporary custody and visitation orders for fear that "petitioners are
attempting to circumvent the rules governing domestic relations cases" (citation
omitted)); Cherry Henault, The Reissuance of Domestic Violence Orders Under
Kentucky Law: A Due Process Analysis, 40 BRANDEIS L.J. 575, 577-78 (2001)
(describing "The Poor Man's Divorce"-a situation in which a domestic violence
order is obtained with the objective of being granted custody faster and cheaper
than commencing divorce proceedings).

10. See JuLI KIM & LESLIE STARSONECK, NORTH CAROLINA DISTRICT COURTS'
RESPONSE TO DOMESTIC VIOLENCE: BEST PRACTICES AND JUDICIAL TRAINING 16
(2007) (finding that judges concurred with the assessment that "sometimes
parties pursue custody [when domestic violence protective orders are being
considered in order to gain] a later advantage as part of a divorce action").

11. PETER FINN & SARAH COLSON, U.S. DEP'T OF JUSTICE, CIVIL PROTECTION
ORDERS: LEGISLATION, CURRENT COURT PRACTICE, AND ENFORCEMENT 38-39
(1990) (noting that forty states had statutes authorizing judges to grant
temporary custody and visitation in a protection order).
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simply have not exercised that authority. After a decade into our
country's experience with civil domestic violence actions, empirical
studies began reporting how often judges ignored plaintiffs' requests
for custody.12 Later studies report similar findings.13 A 2002 study
in North Carolina, for example, found that domestic violence courts
granted custody requests less often than other requests in the action
for a protective order.14

On the other hand, advocates against domestic violence have
always insisted that, for families with minor children, a domestic
violence order that fails to address custody is inadequate-or even
worse. If the victim gets a protective order directing the batterer to
stay away from the victim, the order will separate the victim and
batterer. There is overwhelming evidence that separation is a
particularly dangerous time for the victim15 and for the victim's
child. If the protective order is silent on custody, that silence gives
the batterer an excuse to contact the victim to make arrangements
to see the child. This contact between batterer and victim after
separation is especially dangerous. 16

For decades, across the country, advocates against domestic
violence lobbied for legislation to encourage judges in domestic
violence courts to deal with custody.17 The Violence Against Women

12. See, e.g., Kinports & Fischer, supra note 5, at 205-07 ("11.2% of the
respondents indicated that the judges in their county will not consider awarding
custody of the children in an order of protection." (citation omitted)).

13. See, e.g., Goelman, supra note 9 ("A recent survey revealed that even in
jurisdictions in which protection order statutes explicitly provide for the
issuance of temporary custody and visitation orders, some courts are unwilling
to issue such orders." (citation omitted)).

14. N.C. Criminal Justice Analysis Ctr., supra note 1, at 5 (noting the
greatest discordance between requests that the defendant not interfere with the
plaintiffs child(ren) and orders granting this request).

15. Goldfarb, supra note 5, at 1520 ("Women are most at risk after ending,
or while trying to end, an abusive relationship." (citations omitted)); Martha R.
Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation,
90 MICH. L. REV. 1, 65-68 (1991) (discussing stories of "separation assault"-an
"assault on a woman's body and volition that seeks to block her from leaving,
retaliate for her departure, or forcibly end the separation").

16. See Goldfarb, supra note 5, at 1519-20 ("Batterers often use their
access to the children to perpetrate further violence against the mother-for
example, when exchanging the children for visitation periods." (citations
omitted)); Kinports & Fischer, supra note 5, at 197 ("Awarding the petitioner
temporary custody of the children and limiting the alleged abuser's visitation
rights is crucial because '[j]udges and victims alike agree that nowhere is the
potential for renewed violence greater than during visitation."' (alteration in
original) (citation omitted)); Klein & Orloff, supra note 8, at 952 ("Court orders
which force victims to share custody with their abusers place both victims and
children in danger.").

17. E.g., Joan Zorza, Child Custody Practices of the Family Courts in Cases
Involving Domestic Violence, in DOMESTIC VIOLENCE, ABUSE, AND CHILD
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Act 1s gave funds to healthcare providers, law enforcement agencies,
prosecutors, courts, and community advocacy services to study how
their states were handling domestic violence, especially in their civil
courts.' 9  Eventually these studies led legislative and judicial
committees to recommend amendments specifically targeting the
need for domestic violence judges to address child custody. 20 No
state went so far as to require these judges to address custody,
however, out of concern that the requirement would delay decisions
about protective orders in cases where delay could be deadly. 21

More typically, in states amending their domestic violence statutes,
the amendments merely exhorted judges to address custody in
domestic violence court if custody was in issue.22 The statutes
provided that judges "should" or "may" address custody in domestic
violence court, stopping short of telling judges that they "must."23

At least ten states, including North Carolina, went further with
enhanced amendments that not only exhorted the judge to address
custody but also gave the judge discretion to appoint a
representative-a "custody guardian ad litem" ("GAL")-for the
child in a civil protective order case. 2 4 The reformers believed that
with the help of these GALs to gather facts, judges might have
enough facts to address the custody issue without delaying an
appropriate protective order.25

CUSTODY: LEGAL STRATEGIES AND POLICY ISSUES 1-1, 1-5 (Mo Therese Hanna &
Barry Goldstein eds., 2010).

18. Violence Against Women and Department of Justice Reauthorization
Act of 2005, Pub. L. No. 109-162, 119 Stat. 2960.

19. See, e.g., id. § 102, 119 Stat. at 2975-78 ("Grants to encourage arrest
and enforce protection orders improvements."); id. § 105, 119 Stat. 2979-81
("The Violence Against Women Act court training and improvements."); id. §
504, 119 Stat. at 3026-28 ("Grants to foster public health responses to domestic
violence, dating violence, sexual assault, and stalking grants."); id. § 1131, 119
Stat. at 3107 ("Grants to local nonprofit organizations to improve outreach
services to victims of crime.").

20. See, e.g., H.R. 1354, 2003 Leg., 2003 Sess. (N.C. 2004).
21. Annette M. Gonzalez & Linda M. Rio Reichmann, Representing

Children in Civil Cases Involving Domestic Violence, 39 FAM. L.Q. 197, 199
(2005) ("[F]orty-nine jurisdictions allow courts to make custody determinations
during a protective order hearing.").

22. See, e.g., N.C. GEN. STAT. § 50B-3(al) (2011) ("Upon the request of
either party .. . the court shall consider and may award temporary custody of
minor children").

23. See, e.g., id. § 50B-3(a)(4) (providing that a "protective order may
include" an award of temporary custody of minor children (emphasis added)).

24. Gonzalez & Reichmann, supra note 21, at 202 & n.42 (referencing
Alaska, California, Indiana, Massachusetts, Missouri, Montana, New
Hampshire, North Dakota, and Washington). For a discussion of the North
Carolina amendments, see infra Part II.A.

25. See Susan R. Elsen, Guardian Ad Litem, in FAMILY LAW ADVOCACY FOR
LOW AND MODERATE INCOME LITIGANTS 281, 282 (2d ed. 2008).
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These statutes encouraging judges to address custody in
domestic violence court are now only a few years old, and there has
been little analysis of what impact, if any, the statutes have had.
This Article offers a first look at the handling of the custody issue in
a domestic violence court. Part I describes the approaches to
treating high-conflict custody cases over the last sixty years,
concluding with the reorienting of the treatment of domestic
violence in child custody disputes. Part II describes the
methodology and results of our study, particularly the data and
analysis supporting the conclusions that indicate that judges'
suspicions about the motives of the plaintiffs appear to be wrong.
Part III offers observations about the results. Lastly, the
Conclusion offers suggestions for refining our handling of custody
disputes in domestic violence courts.

I. CHILD CUSTODY AND DOMESTIC VIOLENCE

High-conflict child custody cases have confounded the legal
system. In this country, for the last sixty years, we have
experimented with one fix after another, looking for an approach
that would serve the best interests of the children so unfortunate to
be at the center of these high-conflict cases. Fortunately, only a
relatively few number of dissolving families find themselves in what
could be called high-conflict custody disputes.26  Still, for the
hundreds of thousands who do, the legal system seems to have failed
them.27

The systemic failure persists despite concerted efforts to fix it.
Reformers from different fields-law, sociology, psychology, and
others-have advocated for one reform after another. In the 1960s,
reformers focused on mediation, hoping that mediators could enable
parents in dissolving families to agree on a parenting plan. 28

Convinced that mediation had real promise, a few states enacted
mandatory mediation statutes. 29 On the other hand, mandatory

26. For a discussion of high-conflict custody, see, for example, ELEANOR E.
MACCOBY & ROBERT H. MNOOKIN, DIVIDING THE CHILD: SOCIAL AND LEGAL
DILEMMAS OF CUSTODY 141-53 (1992).

27. See id. at 149-53.
28. See Connie J. A. Beck & Bruce D. Sales, A Critical Reappraisal of

Divorce Mediation Research and Policy, 6 PSYCHOL. PUB. POL'Y & L. 989, 991
(2000) (noting that an advantage of mediation is that it "develop[s] agreements
that are more satisfying to both parties, thereby increasing the likelihood that
the parents will comply with them over time").

29. For a discussion of California, Connecticut, and Massachusetts as the
first states to mandate custody mediation, see Daniel G. Brown, Divorce and
Family Mediation: History, Review, Future Directions, 20 CONCILIATION CTS.
REV., Dec. 1982, at 1, 18. North Carolina initiated child custody mediation with
a pilot project in 1983 and authorized statewide implementation in 1989. 3
SUZANNE REYNOLDS, LEE'S NORTH CAROLINA FAMILY LAw § 13.76(a) (5th ed.
2002). As of 2009, North Carolina had implemented mandatory mediation in
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mediation drew vociferous, sometimes eloquent, criticism.30

Feminist scholars warned that mandatory mediation threatened to
take custody away from dominated caregivers-often mothers-and
to award it instead to their dominating partners-often fathers-
despite the best interests of the child.31 While mediation continues
to have strong supporters, 32 the trend towards mandatory mediation
for child custody disputes appears to have dissipated.

In the 1970s and 1980s, reformers focused on joint physical
custody, with a number of factors paving the way for the passage of
statutes that promoted it. In the first place, the system felt the

forty-one judicial districts serving ninety-seven of its one hundred counties.
N.C. ADMIN. OFFICE OF THE COURTS, BEST PRACTICES FOR CHILD CUSTODY AND
VISITATION MEDIATION PROGRAM 3 (2010).

30. See generally Martha Fineman, Dominant Discourse, Professional
Language, and Legal Change in Child Custody Decisionmaking, 101 HARV. L.
REV. 727 (1988).

31. See, e.g., Penelope E. Bryan, Killing Us Softly: Divorce Mediation and
the Politics of Power, 40 BUFF. L. REV. 441, 446-98 (1992) (noting that
"mediation empowers only the already more powerful husband" and "does not
protect the lesser powered wife from disadvantageous outcomes"); Richard E.
Crouch, The Dark Side of Mediation: Still Unexplored, in ALTERNATIVE MEANS
OF FAMILY DISPUTE RESOLUTION 339, 343-44 (Howard Davidson et al. eds., 1982)
(describing mediation as the exploiter's ally); Trina Grillo, The Mediation
Alternative: Process Dangers for Women, 100 YALE L.J. 1545, 1592 (1991)
(noting that the mediator may not "have a sufficiently clear vision of the
interaction between the divorcing spouses to make a considered decision about
if and how the power needs to be balanced"); Harriet N. Cohen, Mediation in
Divorce: Boon or Bane?, WOMEN'S ADVOc. (Nat'l Ctr. On Women and Family
Law, New York, N.Y.), Mar. 1984, at 1 (noting that mediation poses a potential
danger of "[ulnequal information and bargaining power and unequal bargaining
ability between husbands and wives"). See generally Carol Lefcourt, Women,
Mediation and Family Law, 18 CLEARINGHOUSE REV. 266 (1984) (summarizing a
conference of women's advocates in family law that discussed the "growing use
of mediation in family law and its harmful impact on women"); Laurie Woods,
Mediation: A Backlash to Women's Progress on Family Law Issues, 19
CLEARINGHOUSE REV. 431 (1985) ("Mediation seeks to privatize family law
problems . . . denying women the opportunity to enforce and consolidate their
victories and to empower themselves further through the development of new
rights in the legislatures and the courts.").

32. Some of the strong support for mediation draws on a study of couples
who were litigating custody and then agreed to be randomly assigned either to
mediation or litigation. For reports on this study, see generally Robert E.
Emery & Melissa M. Wyer, Child Custody Mediation and Litigation: An
Experimental Evaluation of the Experience of Parents, 55 J. CONSULTING &
CLINICAL PSYCHOL. 179 (1987); Robert E. Emery & Melissa M. Wyer, A
Systematic Comparison of Child Custody Mediation and Litigation, FAIRSHARE,
Feb. 1988, at 10. For the longitudinal study based on these participants, see
generally Robert E. Emery et al., Child Custody Mediation and Litigation:
Custody, Contact, and Coparenting 12 Years After Initial Dispute Resolution, 69
J. CONSULTING & CLINICAL PSYCHOL. 323 (2001). For the book drawing on this
study, see generally ROBERT E. EMERY, THE TRUTH ABOUT CHILDREN AND
DIVORCE (2004).
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pressure of rising divorce rateS33 and the increasing numbers of
children affected by divorce. 34 Also around this time, several
important longitudinal studies concluded that children suffered
long-lasting harm from divorce 35-Conclusions that stimulated
interest in changing the handling of custody cases. In addition, as
more women worked outside the home, with some change in
traditional parenting, 36 fathers who parented more wanted more
custodial time at divorce. 37 Finally, courts were continuing to
struggle with the "best interests of the child" standard, the
indeterminate standard that had replaced the tender years
presumption.38 The tender years presumption-the presumption
that the court should award custody of a young child to the
mother39-raised equal protection concerns but, at least, led to
predictable outcomes. In comparison, the indeterminate "best
interests of the child" standard provided little guidance on how to
make custody decisions. 40 Presumptions for joint physical custody,
at least, offered something determinant.41

Equally as important, the "discourse" about custody was
changing.42 Commentators spoke of custody less as a legal issue and
more as an emotional crisis, calling for involvement of mental health
professionals rather than lawyers. 43 Parents proved their "fitness"

33. Elizabeth Scott & Andre Derdeyn, Rethinking Joint Custody, 45 OHIO
ST. L.J. 455, 458 (1984).

34. See Paul C. Glick, Children of Divorced Parents in Demographic
Perspective, 35 J. Soc. ISSUES 170, 174 (1979) (noting that the number of
children involved in divorce rose from .5 million per year in 1960 to 1.1 million
in 1973 and remained at about 1.1 million per year through 1976).

35. See JUDITH S. WALLERSTEIN & JOAN BERLIN KELLY, SURVIVING THE
BREAKUP: How CHILDREN AND PARENTS COPE WITH DIVORCE 211 (1980) (finding
that children in divorced families were "consciously and intensely unhappy and
dissatisfied with their life," "felt rejected and unloved" by their parents, and
were "moderately to severely depressed"); E. Mavis Hetherington et al., The
Aftermath of Divorce, in MOTHER/CHILD, FATHERICHILD RELATIONSHIPS 149,
149-50, 174 (Joseph H. Stevens, Jr. & Marilyn Mathews eds., 1978) (finding in
a two-year longitudinal study that "[c]hildren in divorced families were more
dependent, disobedient, aggressive, whining, demanding, and unaffectionate
than children in intact families").

36. Jana B. Singer & William L. Reynolds, A Dissent on Joint Custody, 47
MD. L. REV. 497, 501 (1988).

37. See id.; see also Scott & Derdeyn, supra note 33, at 461.
38. REYNOLDS, supra note 29, § 13.6(c).
39. Id. § 13.6(b)(iii).
40. Id. § 13.7(a).
41. Scott & Derdeyn, supra note 33, at 469-71.
42. Fineman, supra note 30, at 728.
43. Id. at 742-44; see also Linda K. Girdner, Custody Mediation in the

United States: Empowerment or Social Control?, 3 CAN. J. WOMEN & L. 134,
141-42 (1989) (comparing attorney mediators, whose focus is negotiating
agreements about the disputed issues, to nonlawyer mediators, whose focus is
restructuring the family).
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by agreeing to a custody arrangement. 44 Otherwise, the parent was
uncooperative and obstructionist, even pathological.45  The
combination of these forces resulted in states promoting joint
physical custody. In some states, statutes directed the court to
presume an award of joint physical custody with the burden on the
objecting parent to rebut the presumption.46 Other states adopted
"friendly parent provisions" that instructed the court to consider
how willing a parent was to promote contact with the other parent.47

As used in some states, these friendly parent provisions applied
pressure; if a parent thought that opposing joint physical custody
might appear "unfriendly," the parent would agree to joint physical
custody to avoid a judge awarding custody to the "friendlier"
parent.4 8

To some degree, the bandwagon for joint physical custody has
slowed down. Later longitudinal studies reported more nuanced
findings about the effect of divorce on children. While studies in the
late 1970s and early 1980s reported the devastating effects of
divorce,49 these later studies reported the devastating effects of
conflict.50 These later studies reported that children fared better

44. Fineman, supra note 30, at 765-66 ("[T]he parent who is willing to live
up to the ideal of shared custody and control is the one with the child's real
interests at heart." (citation omitted)).

45. Id.
46. For the first presumption as it appeared in California in 1979, see CAL.

CIV. CODE § 4600.5(a) (Deering 1988) (repealed 1994) (presuming joint custody
even in a disputed case). For the presumption that remains in the current
version of the Florida custody statute, see FLA. STAT. § 61.13(2)(b)(2) (2012)
(requiring shared parenting unless the court finds that the arrangement "would
be detrimental to the child").

47. See, e.g., IOWA CODE § 598.41(1)(c) (2012) (directing the court to
"consider the denial by one parent of the child's opportunity for maximum
continuing contact with the other parent, without just cause, a significant factor
in determining the proper custody arrangement").

48. REYNOLDS, supra note 29, § 13.60. For an analysis of the effect of these
statutes in one state, see Margaret F. Brinig, Penalty Defaults in Family Law:
The Case of Child Custody, 33 FLA. ST. U. L. REV. 779, 804-14 (2006) (analyzing
the shared-custody preference enacted in Oregon and concluding that the
statute had only a limited effect on joint physical custody awards). For a
similar conclusion about custody settlements, see Margaret F. Brinig, Unhappy
Contracts: The Case of Divorce Settlements, 1 REV. L. & EcON. 241, 249-61
(2005) (analyzing settlements in a county in Iowa and concluding that what the
parties might have expected in litigation did not significantly affect the custody
terms of their settlements).

49. See supra note 35 and accompanying text.
50. See, e.g., Jennifer M. Jenkins, Marital Conflict and Children's

Emotions: The Development of an Anger Organization, 62 J. MARRIAGE & FAM.
723, 733 (2000) ("Children exposed to anger-based conflict between parents
showed more frequent anger expressions, more deviant anger expressions, and
more frequent taunting."); Lynn Fainsilber Katz & John M. Gottman, Patterns
of Marital Conflict Predict Children's Internalizing and Externalizing
Behaviors, 29 DEVELOPMENTAL PSYCHOL. 940, 946 (1993) (finding that when
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after divorce for marriages characterized as high conflict.51 The
research isolated most of the more serious long-term effects to those
marriages that had suffered only low to moderate conflict. 52 By
emphasizing the central role of conflict, the later research supported
those commentators opposed to presumptions of joint physical
custody.53 These commentators argued that if joint physical custody
led to more conflict, then parents should not agree to it.54 And if the
parties reached joint physical custody as a compromise in cases of
high conflict, then children would suffer.55 As critics began to point
out, "conflict localized around the time of litigation and divorce is
less harmful than conflict, which remains an intrinsic and
unresolved part of the parents' relationship and continues after
their divorce."56

The approximation rule surfaced as a rival for presumptions of
joint physical custody. Proposed by Elizabeth Scott, this rule
recommends sharing physical custody after separation in proportion
to the time that each parent spent performing caretaking functions
with the child before separation.57  Related both to primary
caregiving and shared parenting, the rule recognizes that parents in

parents are hostile or angry when resolving marital conflict, children exhibit
signs of antisocial behavior and anxiety).

51. PAUL R. AMATO & ALAN BOOTH, A GENERATION AT RISK: GROWING UP IN
AN ERA OF FAMILY UPHEAVAL 237 (1997) (finding that divorce is advantageous
for children of parents in highly conflicted marriages).

52. Id. ("[M]any children from these low-conflict divorces experience
adverse effects that last far into adulthood"). For more somber conclusions, see
E. MAVIS HETHERINGTON & JOHN KELLY, FOR BETTER OR FOR WORSE: DIVORCE
RECONSIDERED 203-24 (2002) (noting the adverse risks for children of divorce);
JUDITH WALLERSTEIN ET AL., THE UNEXPECTED LEGACY OF DIVORCE: A 25 YEAR
LANDMARK STUDY 294-316 (2000) (noting that the impact of divorce "increases
over time and rises to a crescendo in adulthood" where "children of divorce
suffer the most").

53. See, e.g., MACCOBY & MNOOKIN, supra 26, at 284-85 (rejecting a
presumption of joint custody); Margaret Martin Barry, The District of
Columbia's Joint Custody Presumption: Misplaced Blame and Simplistic
Solutions, 46 CATH. U. L. REV. 767, 821 (1997) (rejecting a presumption of joint
custody).

54. See Barry, supra note 53, at 820-22.
55. MACCOBY & MNOOKIN, supra note 26, at 284-85 ("[I]n those cases where

the parents are involved in bitter dispute, we believe a presumption for joint
custody would do harm. Our study suggests that in a number of cases in which
families today adopt joint physical custody, there has been substantial legal
conflict. To the extent that this custody arrangement is the result of
encouragement by mediators, or judges for that matter, we think it is unwise.").

56. Michael E. Lamb, Placing Children's Interests First: Developmentally
Appropriate Parenting Plans, 10 VA. J. Soc. POL'Y & L. 98, 105-06 (2002)
(citations omitted).

57. Elizabeth S. Scott, Pluralism, Parental Preference, and Child Custody,
80 CALIF. L. REV. 615, 617 (1992).
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modern households often share caregiving responsibilities.5 8 The
approximation rule reflects the realities of dual career families by
recognizing shared custody, but only in proportion to the
preseparation experience of the parents and child, and avoids
labeling one of the parents as "the primary caregiver."59 The
American Law Institute adopted the rule,60 and it has received
significant support.61 Because some studies had suggested that
parties in joint physical custody arrangements often drifted into the
custody patterns before separation,62 the approximation rule may
simply reflect the likely long-term outcome.

While the debate about joint physical custody continues, 63 other
issues have taken center stage. More recently, reformers have
advocated for reform that acknowledges the presence of domestic
violence in high-conflict custody cases. 64  By some estimates,

58. With the primary caregiver presumption, the judge makes findings on
which parent, if either, performed most of the caregiving functions. If there was
a primary caregiver, the court awards primary custody to that parent and
awards visitation to the other. The approximation rule allocates time between
the two based on time spent, without requiring the court to label one parent or
the other as primary. AM. LAw INST., PRINCIPLES OF THE LAW OF FAMILY
DISSOLUTION: ANALYSIS AND RECOMMENDATIONS § 2.08 & cmts. a-b (2002).

59. Id. § 2.08 & cmt. a.
60. Id. § 2.08; see also Robert F. Kelly & Shawn L. Ward, Allocating

Custodial Responsibilities at Divorce: Social Science Research and the American
Law Institute's Approximation Rule, 40 FAM. CT. REV. 350, 351-55 (2002)
(discussing the approximation rule and the rationales for its adoption). For an
explanation of the rule by the reporter for the custody chapter, see Katharine T.
Bartlett, U.S. Custody Law and Trends in the Context of the ALI Principles of
the Law of Family Dissolution, 10 VA. J. Soc. POL'Y & L. 5, 16 (2002).

61. Nancy S. Weinfield, Comment on Lamb's "Placing Children's Interests
First," 10 VA. J. Soc. POL'Y & L. 120, 123, 127-28 (2002) (noting the potential
negative consequences of creating two "primary caregivers"). See generally
Cheri L. Wood, Childless Mothers?-The New Catch-22: You Can't Have Your
Kids and Work for Them Too, 29 Loy. L.A. L. REV. 383 (1995) (arguing for
custody based on previously established patterns of care and acknowledging the
importance of bonding and attachment security).

62. See MACCOBY & MNOOKIN, supra note 26, at 197 ("When families had
been awarded joint physical custody in their divorce decree, the children quite
often . . . actually lived primarily with one parent or the other, rather than in
dual residence."). See generally Wood, supra note 61 (arguing for custody based
on previously established patterns of care).

63. See generally Margaret F. Brinig, Does Parental Autonomy Require
Equal Custody at Divorce?, 65 LA. L. REV. 1345 (2005) (discussing the joint
custody preference); Fineman, supra note 30 (discussing the trend towards joint
custody). For a critical review of Brinig's methodology, see generally William S.
Comanor, Child Visitation and Performance: The Evidence, 66 LA. L. REV. 763
(2006). For a critical review of Fineman's work, see generally Milton C. Regan,
Jr., Divorce Reform and the Legacy of Gender, 90 MICH. L. REV. 1453 (1992).

64. See, e.g., Joan S. Meier, Domestic Violence, Child Custody, and Child
Protection: Understanding Judicial Resistance and Imagining the Solutions, 11
AM. U. J. GENDER Soc. POL'Y & L. 657, 667-88 (2003) (criticizing the courts'
separation of "domestic violence from custody/visitation").
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domestic violence occurs in as many as seventy percent of the high-
conflict custody cases.65 In light of this shocking statistic, in the last
two decades, child advocates from different communities have
collaborated to highlight the problems of children and domestic
violence.66

The law of child custody only recently has acknowledged the
harm that children suffer from living in households with domestic
violence. At one point in our legal history, judges hesitated to
consider domestic violence in deciding child custody disputes as long
as the batterer did not physically assault the child.67 In fact, during
the height of the movement for joint physical custody, judges
appeared suspicious when mothers alleged domestic violence. 68

Parents were supposed to cooperate with each other and promote
the child's relationship with the other parent. "Friendly parent"
statutes promised more parenting time to parents willing to
cooperate and threatened less parenting time to parents who did
not. With more and more states urging parents to cooperate,
mothers who alleged domestic violence appeared more and more
uncooperative.

Advocates against domestic violence began to track what was
happening in custody litigation where a party, usually the mother,
claimed to be the victim of domestic violence. From family court
records, the data revealed that if the mother raised the issue of
domestic violence, it lowered her chance of having custody of her
children. 69 Studies of trial and appellate cases across the country
documented judges' tendencies to find against mothers who
complained of domestic violence in custody cases.70  Surveys
indicated that judges thought that partner violence was irrelevant
to custody71 or that statutory and common law rules favoring joint

65. Janet R. Johnson, High-Conflict Divorce, FUTURE CHILD., Spring 1994,
at 165, 168.

66. In families where minor children are present, "domestic violence" is
more properly termed "family violence." See Peter G. Jaffe, Children of
Domestic Violence: Special Challenges in Custody and Visitation Dispute
Resolution, in DOMESTIC VIOLENCE AND CHILDREN: RESOLVING CUSTODY AND
VISITATION DISPUTES 20 (Janet Carter et al. eds., 1995).

67. Mahoney, supra note 15, at 46.
68. Meier, supra note 64, at 668-69.
69. RUTH I. ABRAMS & JOHN M. GREANEY, REPORT OF THE GENDER BIAS

STUDY OF THE SUPREME JUDICIAL COURT 62-63 (1989).
70. ELIZABETH M. SCHNEIDER, BATTERED WOMEN & FEMINIST LAWMAKING

170-72 (2000); Mahoney, supra note 15, at 44-46; Meier, supra note 64, at 684-
85.

71. Naomi R. Cahn, Civil Images of Battered Women: The Impact of
Domestic Violence on Child Custody Decisions, 44 VAND. L. REV. 1041, 1072 &
n.171 (1991); Karen Czapanskiy, Domestic Violence, the Family, and the
Lawyering Process: Lessons from Studies on Gender Bias in the Courts, 27 FAM.
L.Q. 247, 255-58 (1993).
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physical custody required them to give batterers rights of supervised
visitation without analyzing the danger for the child and
victim/parent. 72

The fact that victims were losing custody of their children to
batterers came as no surprise to some advocates against domestic
violence. Some commentators pointed to the characteristics of the
batterer, especially the batterer's need to control, to explain these
incongruous results in custody cases. An award of custody to the
batterer gives the batterer a way to extend control over the victim, 73

which explains why batterers contest custody twice as often as
nonbatterers. 74 This finding persists even though the batterer was
not previously involved in caregiving for the child.7 5 Moreover,
batterers are "skillfully dishonest," giving them advantages in
credibility contests with their victims. 76 The anger and emotions of
victims, on the other hand, make them less effective communicators,
especially in the courtroom.77  Likewise, the victim is often
depressed, which may enable the batterer to convince the judge of
his or her superior skills as a parent.78 Economics usually favor the
batterer as well. Because the batterer frequently controls the
parties' finances, the batterer is likely to appear more economically
stable than the victim. 7 9 Taken together, these and other factors
can result in a larger proportion of batterers having custody than
nonbatterers.80

In the meantime, child psychologists had begun to document the
harmful effect of domestic violence on children. Regardless of

72. Judith G. Greenberg, Domestic Violence and the Danger of Joint
Custody Presumptions, 25 N. ILL. U. L. REV. 403, 404, 411 (2005).

73. Evan Stark, Re-presenting Woman Battering: From Battered Woman
Syndrome to Coercive Control, 58 ALB. L. REv. 973, 1016-17 (1995).

74. AM. PSYCHOLOGICAL AsS'N, VIOLENCE AND THE FAMILY 40 (1996).
75. See CATHERINE KIRKWOOD, LEAVING ABUSIVE PARTNERS: FROM THE SCARS

OF SURVIVAL TO THE WISDOM FOR CHANGE 54-55 (1993); EINAT PELED & DIANE
DAVIS, GROUPWORK WITH CHILDREN OF BATTERED WOMEN: A PRACTITIONER'S
GUIDE 8 (1995).

76. LUNDY BANCROFT & JAY G. SILVERMAN, THE BATTERER AS PARENT:
ADDRESSING THE IMPACT OF DOMESTIC VIOLENCE ON FAMILY DYNAMICS 124 (2002).

77. JUDITH LEWIS HERMAN, TRAUMA AND RECOVERY 246 (1997); Joan S.
Meier, Notes from the Underground: Integrating Psychological and Legal
Perspectives on Domestic Violence in Theory and Practice, 21 HOFSTRA L. REV.
1295, 1328-29 (1993).

78. Mary Ann Dutton, Understanding Women's Responses to Domestic
Violence: A Redefinition of Battered Woman Syndrome, 21 HOFSTRA L. REV.
1191, 1216-17 (1993).

79. See Joan Zorza, Protecting the Children in Custody: Disputes When One
Parent Abuses the Other, 29 CLEARINGHOUSE REV. 1113, 1118 (1996).

80. Martha McMahon & Ellen Pence, Doing More Harm than Good? Some
Cautions on Visitation Centers, in ENDING THE CYCLE OF VIOLENCE: COMMUNITY
RESPONSES TO CHILDREN OF BATTERED WOMEN 186, 187 (Einat Peled et al. eds.,
1995).
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whether batterers physically battered their children, the children
suffered. Children who witness battering, like children who are
battered, learn violent behavior and repeat it.81 Studies estimate
that children witness about half of the incidents of domestic
violence. 82  These children are more aggressive towards other
children, more oppositional, more likely to be cruel to animals, and
more likely to use drugs and alcohol. 83 These children suffer severe
psychological injuries as a result of witnessing domestic violence, 84

with psychological symptoms and syndromes that may extend
throughout childhood and beyond.85 Children in families with
violence have difficulty in school and are at a higher risk of being
suspended or expelled. 86 The symptoms resemble posttraumatic
stress disorder,87 and some children even experience irreversible
changes in their brain structures.88

We know now, too, that even if batterers have physically injured
only adult intimate partners, they are statistically likely to
eventually inflict physical injuries on their children. 89  Many
batterers inadvertently injure their children in the reckless violence
aimed at the intimate partner.90

Because of the impact of domestic violence on children and the
results in custody disputes, child advocates and advocates against
domestic violence tried to increase judges' awareness of the
relationship between domestic violence and custody. This law
coalition focused first on judges in family courts. The National
Council of Juvenile and Family Court Judges ("NCJFCJ") published
its Model Code on Domestic and Family Violence in 1994, urging

81. Cynthia Grover Hastings, Letting Down Their Guard: What Guardians
Ad Litem Should Know About Domestic Violence in Child Custody Disputes, 24
B.C. THIRD WORLD L.J. 283, 311-12 & n.193 (2004).

82. Id. at 308.
83. BANCROFT & SILVERMAN, supra note 76, at 37-38.
84. PETER G. JAFFE ET AL., CHILDREN OF BATTERED WOMEN 32-75 (Alan E.

Kazdin ed., 1990) (discussing the impact on children who witness domestic
violence both "directly through exposure to aggressive models and indirectly
through the stress created for the mother").

85. William Arroyo & Spencer Eth, Assessment Following Violence-
Witnessing Trauma, in ENDING THE CYCLE OF VIOLENCE: COMMUNITY RESPONSES
TO CHILDREN OF BATTERED WOMEN, supra note 80, at 27, 29.

86. See Susan F. Cole & M. Geron Gadd, Uncovering the Roots of School
Violence, 34 NEW ENG. L. REV. 601, 604-14 (2000).

87. David A. Wolfe et al., The Effects of Children's Exposure to Domestic
Violence: A Meta-Analysis and Critique, 6 CLINICAL CHILD. & FAM. PSYCHOL.
REV. 171, 184 (2003).

88. Clare Dalton et al., High Conflict Divorce, Violence, and Abuse:
Implications for Custody and Visitation Decisions, Juv. & FAM. CT. J., Fall 2003,
at 11, 18.

89. BANCROFT & SILVERMAN, supra note 76, at 43.
90. MARIA Roy, CHILDREN IN THE CROSSFIRE: VIOLENCE IN THE HOME-How

DOES IT AFFECT OUR CHILDREN? 92-96 (1988).
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states to enact statutes that established a rebuttable presumption
against sole or joint custody to violent parents. 91 Various coalitions
lobbied state legislatures for statutes establishing presumptions
against awards of custody to batterers or for statutes requiring
judges to at least make special findings on the evidence of domestic
violence. 92 Today, every state requires courts to consider evidence of
domestic violence when deciding child custody, and statutes in
twenty-four states recognize a presumption that awarding custody
to the batterer is not in the best interests of the child.93

While coalitions succeeded in passing this legislation to reform
the handling of custody in family courts, the impact has
disappointed some who have followed the results. 94 Anecdotally,
various groups shared their concerns that the statutory efforts had
little effect, and later empirical studies from Alaska, Arizona,
Massachusetts, Pennsylvania, and California tend to support that
conclusion.95

Frustrated with the lack of progress in the handling of children
and domestic violence, the NCJFCJ and the Association of Family
and Conciliation Courts ("AFCC") convened a Wingspread
Conference in 2007 on high-conflict custody cases, many of which,
the organizers knew, involved domestic violence. 96 The attendees at
the NCJFCJ and AFCC Wingspread Conference identified five
central sets of issues facing those working at the intersection of
domestic violence and court systems: differentiation among families
experiencing domestic violence; screening and triage; participation
by families in various processes and services; appropriate outcomes
for children; and family court roles and resources.97 The report
emphasized the need for continued multidisciplinary collaboration
that integrates all five of these issues in order to better serve

91. MODEL CODE ON DOMESTIC AND FAMILY VIOLENCE § 401 (Nat'l Council of
Juvenile and Family Court Judges 1994).

92. See Nancy K. D. Lemon, Statutes Creating Rebuttable Presumptions
Against Custody to Batterers: How Effective Are They?, 28 WM. MITCHELL L. REV.
601, 604-05 (2001).

93. Gonzalez & Reichmann, supra note 21, at 198 (noting that every state
except Connecticut had passed a statute addressing domestic violence in
custody awards). Connecticut has since enacted a statute addressing the topic.
CONN. GEN. STAT. § 46b-56(c)(14) (2009).

94. Lemon, supra note 92, at 667.
95. Sharon K. Araji & Rebecca L. Bosek, Domestic Violence, Contested

Child Custody, and the Courts: Findings from Five Studies, in DOMESTIC
VIOLENCE, ABUSE, AND CHILD CUSTODY: LEGAL STRATEGIES AND POLICY ISSUES,
supra note 17, at 6-1, 6-16 to 6-17.

96. Nancy Ver Steegh & Clare Dalton, Report from the Wingspread
Conference on Domestic Violence and Family Courts, 46 FAM. CT. REV. 454, 454-
55 (2008).

97. Id. at 455-65.
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families affected by domestic violence.98 At the conclusion of the
conference, the organizers urged courts to identify and explore
conceptual and practical tensions that had hampered effective work
with families in which domestic violence had been identified.99

As these various courts began to share their findings, the
reformers concluded that many families experiencing violence and
custody issues never made it to family court; they were in domestic
violence court instead. 00 The next round of legislative reforms,
therefore, focused on domestic violence courts, culminating in the
legislation described above.10 1 This legislation encouraged judges in
civil domestic violence court to address the custody issue with a
temporary order of custody when the plaintiff was entitled to a
protective order and told the court that the custody of a minor child
was also in issue.102 At the same time, a number of states passed
statutes and changed local rules in order to facilitate the entry of
temporary custody orders, most specifically by making custody
GALs available to the court to gather information for the judge. 103

These efforts reflected the concern that the consequences of not
addressing custody in domestic violence orders are far more serious
than have been documented to date.

II. THE STUDY

A. The Parameters of the Study

While researchers have gathered data about the handling of
domestic violence in cases in family court,104 no one has studied
court records of whether, and if so, how, judges handle requests for
custody in domestic violence court. For many reasons, the Twenty-
First Judicial District of North Carolina provided a natural testing
ground.

A number of factors suggested that if the statutory reforms
would have an impact, the domestic courts of the Twenty-First
Judicial District of North Carolina would reflect it. First of all, of
the legislation addressing custody in domestic violence court, North
Carolina passed one of the more comprehensive statutes. In 2004,
the General Assembly amended Chapter 50B, the chapter dealing
with the civil action for a domestic violence protective order

98. Id. at 466.
99. Id. at 468.

100. See, e.g., Domestic Violence Issues in District Court Civil Cases, N.C. CT.
Sys., http://www.necourts.org/Citizens/SRPlanning/Documents/dome2007
-2008.pdf (last visited Nov. 1, 2012) (providing statistics on the number of
domestic violence cases in North Carolina).

101. See supra notes 21-24 and accompanying text.
102. See, e.g., N.C. GEN. STAT. § 50B-3(a), (al) (2011).
103. Gonzalez & Reichmann, supra note 21, at 202-03.
104. Araji & Bosek, supra note 95, at 6-14 to 6-17.
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("DVPO"), giving guidance to judges on how to handle custody
issues.105 The amendments provide that in ex parte orders, the
judge has the authority to enter a temporary order for custody if he
or she finds that the child is "exposed to a substantial risk of
physical or emotional injury or sexual abuse."106 For orders after
notice and service of process, the statute provides that, if the judge
finds that an act of domestic violence has occurred and orders a
protective order, upon the request of either party, the judge "shall
consider and may award temporary custody," and the statute gives a
long list of things for the judge to consider. 07 The statute also
specifically recognizes the role of a GAL or attorney for the minor
child.108 In addition, the amendments make clear that custody
orders in domestic violence court are temporary orders. 109 As a
temporary order, if a party later seeks a different custody order, the
court will not apply the higher burden of proof that the law imposes
to modify a permanent order of custody.110

While the statute made all of the North Carolina courts a good
testing ground for how judges in domestic violence court were
responding to the statutory changes, several other factors singled
out the Twenty-First Judicial District, comprised of Forsyth County,
from all the districts in the state. National studies had identified
coordinated services in its litany of best practices."' In 2005,
Forsyth County received a grant from the United States
Department of Justice ("DOJ") to provide integrated services to
victims of domestic violence. 112 These services encourage victims to
feel "Safe on Seven" because representatives from various agencies
have offices on the seventh floor of the Forsyth County courthouse in
Winston-Salem, North Carolina.113 Safe on Seven, also known as
the Forsyth County Domestic Violence Center, offers victims a "one-

105. 2004 N.C. Sess. Laws 740-41 (codified as amended at N.C. GEN. STAT. §
50B-2(c) (2011)).

106. N.C. GEN. STAT. § 50B-2(c). The statute also gives sample provisions for
these orders, like directives to stay away from a child or to return the child,
terms for contact, provisions for exchange of the child, suggestions for
supervised visitation, and other conditions to protect the minor child and the
aggrieved party. Id.

107. Id. §§ 50B-3(a1)(2)-(3) (emphasis added).
108. Id. § 50B-3(al)(3)(h).
109. Id. §§ 50B-2(c), -3(a)(4), -3(al).
110. REYNOLDS, supra note 29, § 13.100(a). "Permanent" orders of custody

are modifiable but trigger the substantial change of circumstances standard.
Id.

111. EMILY SACK, FAMILY VIOLENCE PREVENTION FUND, CREATING A DOMESTIC
VIOLENCE COURT: GUIDELINES AND BEST PRACTICES 5-7 (Lindsey Anderson et al.
eds., 2002).

112. Domestic Violence Services for Victims, FAMILY SERVS.,
http://www.fsifamily.org/dvsv.cfm (last visited Nov. 1, 2012).

113. Id.
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stop shop" with representatives from the offices of Family Services,
the Clerk of Superior Court, the Sheriffs Department, the District
Attorney's Office, Legal Aid of North Carolina, and others.114

Even before the DOJ grant, Forsyth County had responded to
other best practices and created a specialized domestic violence
court. In 1998, the chief district court judge, responding to
recommendations for best practices issuing from national studies,"15

organized the domestic violence court with separate criminal and
civil dockets heard on the same day in two different courtrooms.116
With this organization, Chief Judge William Reingold hoped to
promote better coordination of cases, more consistency between
cases involving the same parties, more consistent procedures, and
an increase in the accountability of batterers.117

Finally, we drew our data from Forsyth County because unique
resources in that county made judges more likely to utilize the
custody GAL, authorized in the 2004 legislation,"i8 than judges in
any other county in the state. A nonprofit organization established
in 2005, the Children's Law Center of Central North Carolina
("CLC"), provided volunteers to serve as custody GALs.119 Not long
after the North Carolina legislature amended the domestic violence
statute to authorize judges to appoint custody GALs in domestic
violence proceedings, the CLC offered its services to judges in
Forsyth County to serve as these custody GALs and to train other
volunteers from the community, many of whom were local lawyers
or law students at Wake Forest University School of Law.120 The
GALs at CLC and the guardians they trained received specific
instruction on domestic violence as well as on other legal, social, and
medical issues related to custody in families with domestic
violence.121 There were no other programs in North Carolina and
few in the country doing this work.122

114. Id.
115. Conversation with William Reingold, Chief Judge, Twenty-First

Judicial District of N.C., in Winston-Salem, N.C. (May 20, 2009).
116. Id.
117. Id.
118. 2004 N.C. Sess. Laws 742-43 (codified as amended at N.C. GEN. STAT. §

50B-3 (2011)).
119. How We Do It, CHILD. LAw CENTER CENT. N.C.,

http://www.childrenslawcenternc.org/howlDefault.aspx (last visited Oct. 13,
2012); What We Do, CHILD. LAw CENTER CENT. N.C.,
http://www.childrenslawcenternc.org/what/Default.aspx (last visited Oct. 13,
2012).

120. How We Do It, supra note 119; Legal Areas, CHILD. LAw CENTER CENT.
N.C., http://www.childrenslawcenternc.org/what/legal-areas.aspx (last visited
Oct. 13, 2012).

121. Lisa Snedeker, Child Advocacy Clinic Rewarding for Students While
Benefitting Piedmont Children, WAKE FOREST U. SCH. L.,
http://news.law.wfu.edul2012/08/child-advocacy-clinic-rewarding-for-students/
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For all these reasons, we concluded that the Twenty-First
Judicial District would be among the more receptive of courts to the
statutory efforts to encourage judges to address custody in domestic
violence court. Also, characteristics of Forsyth County made the
Twenty-First Judicial District a good natural experiment. In many
ways, Forsyth County is typical of North Carolina as a whole. It is
both urban and rural. The county's estimated 2005 population was
325,967, representing a 6.5% increase from the 2000 census
population of 306,067.123 The county seat of Forsyth County,
Winston-Salem, with a 2000 population of 185,776, ranks as one of
the five largest cities in the state.124 The 2003 median household
income for Forsyth County was $41,335, slightly higher than the
statewide median of $39,438.125 The average number of persons per
household was 2.39,126 somewhat less than the statewide average of
2.49.127 According to the 2000 census, whites accounted for 68.5% of
the county's population, and blacks accounted for 25.6% of the
county's population.128 The corresponding percentages for the state
as a whole were 72.1% and 21.6%, respectively.12 9 As of 2000, the
percentage of persons aged twenty-five or older in Forsyth County

(last visited Oct. 13, 2012); News, CHILD. LAW CENTER CENT. N.C.,
http://www.childrenslawcenternc.org/News/Default.aspx (last visited Oct. 13,
2012).

122. How We Do It, supra note 119. For programs in other states, see the
description of the Rocky Mountain Children's Law Center Pro Bono Attorney
Project in Colorado and the District of Columbia's Children's Law Center Pro
Bono GAL project in Gonzalez & Reichmann, supra note 21, at 203-06.

123. People QuickFacts, Forsyth County, North Carolina, U.S. CENSUS
BUREAU, http://web.archive.org/web/20070419040258/http://quickfacts.census
.gov/qfd/states/37/37067.html (last visited Oct. 13, 2012).

124. U.S. CENSUS BUREAU, COUNTY AND CITY DATA BOOK: 2000, at 656-57
(2000), available at http://www.census.gov/prod/2002pubs/00ccdb/cc00
tabCl.pdf.
125. Estimates for North Carolina Counties, 2003, U.S. CENSUS BUREAU,

http://www.census.gov/did/www/saipe/county.html (select "2003" for "Year,"
select "North Carolina" for "State," and click "Continue"; for "Select areas to
display," select both "North Carolina" and "Forsyth County," and click "Display
Data") (last updated Oct. 2006).

126. Profile of General Demographic Characteristics: 2000, Census 2000
Summary File 4, U.S. CENSUS BUREAU, http://factfinder2.census.govfbkmk/table
/1.0/en/DEC/00_SF4/DP1/0500000US37067 (last visited Oct. 13, 2012).

127. U.S. CENSUS BUREAU, NORTH CAROLINA: 2000, CENSUS 2000 PROFILE 2
(Aug. 2002), available at http://www.census.gov/prod/2002pubs/c2kprof00
-nc.pdf.

128. Profile of General Demographic Characteristics: 2000, 2000 Census
Summary File 1, U.S. CENSUS BUREAU, http://factfinder2.census.govbkmk/table
/1.0/en/DEC/00_SF1/DP1/0500000US37067 (last visited Oct. 13, 2012).

129. U.S. CENSUS BUREAU, supra note 127.
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who were high school graduates was 82%,130 compared to a
statewide percentage of 78.1%.131

Because of these factors, we designed our study to collect data
from the Twenty-First Judicial District of North Carolina. We
captured an entire population of families in domestic violence court
for which custody was in issue, and we followed that population for a
number of years after they put both custody and violence before the
domestic violence court. We chose 2006 because that year gave time
for the 2004 amendments encouraging child custody orders in
domestic violence actions to take effect. Also, by 2006, Safe on
Seven was fully implemented.

We defined the population as everyone in the Twenty-First
Judicial District who asked for a civil DVPO in 2006 and put the
issue of custody before the court. From the records of Safe on Seven,
we compiled a list of all the petitions for a civil domestic violence
order in 2006-1014 filings for a "50B," the shorthand for a civil
domestic violence order under Chapter 50B of the North Carolina
General Statutes.

After we compiled the list of all 50B filings in 2006, we
developed a data collection form to collect all relevant information
from these files. First, we narrowed the 1014 cases to 339 cases in
which custody was "in issue." We concluded that custody was "in
issue" if, on the complaint for a 50B, the petitioner checked one of
the two boxes that indicated that the petitioner was asking for
temporary child custody.132 We also concluded that, even if the
petitioner did not check either box indicating a request for custody,
custody was "in issue" if a judge ordered temporary custody to either
party.133

After we compiled this list of 339 cases in which custody was in
issue in a civil action for a DVPO, we collected all the data that the
court records contained. Students gathered all the available
information about the parties, the child, the allegations, the
findings, and the conclusions reflected in the file. As explained
above, statutes in many states direct the appropriate agencies to

130. Profile of General Demographic Characteristics: 2000, 2000 Census
Summary File 3, U.S. CENSUs BUREAU, http://factfinder2.census.gov/bkmk/table
/1.0/en/DEC/00SF3/DP2/0500000US37067 (last visited Oct. 13, 2012).

131. U.S. CENSUS BUREAU, supra note 127, at 3.
132. See infra Appendix I, p. 1 Box 7, p. 3 Box 10. The North Carolina court

forms included in this publication are created by the North Carolina
Administrative Office of the Courts, which has given permission for the use of
these forms in this publication. The North Carolina court forms are the 2006
versions of the forms and not the most current versions of the forms.

133. See infra Appendix III, p. 3 "Order" Box 10; Appendix IV, p. 6 "Order"
Box 1. Most of the parties in domestic violence court appear pro se. The
pleadings reflect that many of the parties fill out these forms with little or no
assistance, explaining why they fail to check appropriate boxes or check boxes
that are inapplicable.
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make forms available for petitioners seeking a civil domestic
violence order.134 In North Carolina, the Administrative Office of
the Courts ("AOC") developed forms for the Complaint and Motion
for Domestic Violence Protective Order,135 the Affidavit as to Status
of Minor Child,136 the Ex Parte Domestic Violence Order of
Protection,137 and the Domestic Violence Order of Protection, or
Consent Order, and Temporary Child Custody Addendum. 138 The
information recorded on these forms provides the bulk of the data
that this study describes and analyzes.

We also wanted to follow the members of this population for a
number of years after they requested a DVPO and also placed the
custody of a minor child before the court. To do this, we took the
names of the plaintiffs and the defendants in our 339 cases from the
2006 civil domestic actions in which custody was in issue. With
access provided by the North Carolina AOC, we collected data on a
cohort of people who obtained an ex parte order and two cohorts of
people who obtained a protective order after notice and service of
process. We tracked the appearance of these people in any civil or
criminal record anywhere in North Carolina from the time of their
court appearance in the 2006 civil domestic action through
December 2011.

B. Findings: The Parties, the Children, and Their Representation

Contrary to conventional wisdom, not everyone seeking a
protective order who also has a minor child asks the court to address
custody. In North Carolina, studies across the state reveal that in
about 57% of actions for a civil protective order, the plaintiff and
defendant have a child in common.13 9 Applying this percentage to
the year of our population, which generated 1014 filings for a
domestic violence order, one would expect that in approximately 578
of these cases (1014 x 57%), the parties had a child in common. In
our data, however, only in 339 cases did the parties indicate that
custody was in issue. In other words, using 578 as an
approximation of the cases in which the parties had a child in

134. See supra note 8 and accompanying text.
135. See infra Appendix I.
136. See infra Appendix II.
137. See infra Appendix III.
138. See infra Appendix IV.
139. E.g., N.C. Criminal Justice Analysis Ctr., supra note 1, at 1, 5 (basing

information on a 2000 survey of twenty-five counties in North Carolina,
including Forsyth). While the studies did not indicate whether all of these were
minor children, other findings indicated that they were. For example, the
studies referred to the "custody" of the child, with 88.7% of the children in
common in the "custody" of the plaintiff. E.g., id. at 4. Moreover, the average
age of the plaintiffs in the study was thirty-four years old, strongly suggesting
that the children in common were minor children. Id. at 2.
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common, we found that the parties put custody in issue in 58.7% of
the cases, and in 239 of the cases (41.3%), the parties did not. These
numbers suggest that a significant percentage of people who ask the
court for a protective order do not put the custody of the minor child
who lives with them before the court.

1. Plaintiff and Defendant Demographics

The demographics of the plaintiffs and defendants in civil
domestic cases in which custody is in issue generally reflect the
demographics of domestic violence litigation. In 93% of the cases,
the records made it possible to determine the age of the plaintiff.
The average age of the plaintiff population was 30.4 years old, with
a median of 29 years old and a mode of 26 years old. The results
were similar for the defendant population: the average age of the
defendant population was 31.9 years old, with a median of 30 years
old and a mode of 24 years old.

In 334 of the 339 cases, the data indicated the gender of the
plaintiff. By far, most of the plaintiffs were female: 296 cases (89%).
In 338 of the 339 cases, the data indicated the gender of the
defendant. Again, most defendants were male: 296 cases (88%).140

On racial characteristics, the records provided information only
for defendants and revealed that African-Americans were
overrepresented compared to their numbers in the general
population. In the 331 cases in which the records identified the race
of the defendant, 157 of them were Caucasian (47.4%). African-
Americans accounted for 136 defendants (41.1%). Latinos
represented 34 of the defendants (10.3%). Asians and Indians each
had 2 defendants among the population (less than 1%). Table 1
depicts a cross-tabulation for defendants' race by gender.

TABLE 1: DOMESTIC VIOLENCE DEFENDANTS BY RACE AND GENDER*

White African- Latino Asian Indian Total

American

Female 30 (9.1%) 10 (3%) 2 (.6%) 0 0 12.7%

Male 127 (38.5%) 125 (37.9%) 32 (9.7%) 2 (0.6%) 2 (0.6%) 87.3%

Total 157 (47.6%) 135 (40.9%) 34 (10.3%) 2 (0.6%) 2 (0.6%) 100%
*Note: The percentages in this table do not necessarily match those reported above due to
differences in the denominators; missing data affect the differing base calculations and
subsequent percent distributions.

140. The forms do not always contain the information that they are designed
to collect; therefore, missing data affect the base calculations and subsequent
percent distributions.
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2. The Children
The disputes over custody and domestic violence involved more

families with one child than any other number of children, most of
whom were young. In 336 of the cases, the plaintiff had identified
the number of children involved in the proceeding. In 191 of them,
the complaint involved only one minor child (56.8%). In 98 of the
cases, the complaint identified two children (29.2%), and in 41 of the
cases, the complaint identified three children (12.2%). Only 6 of the
cases involved more than three children (1.8%).

The records provided the ages of the children in 333 cases. For
the many complaints involving only one child, the average age of the
child was six years old, with a median of four and a half years old
and a mode of an infant one month old or less. For the complaints
involving a second child, the average age of the child was also six
years old, with a median of a little over five years old and a mode of
one month old or less. For the few cases involving a third child, the
average age of the child was five years old, with a median of four
years old and a mode of nine months. These high incidences of
complaints for a protective order in families with an infant suggest a
significant increase of conflict associated with the birth of a child.
The majority of the complaints, however, involved parents in their
early thirties with one or two young children allegedly exposed to
violence.

3. Their Representation
As in civil domestic violence proceedings across the country,

lawyers were largely absent from these proceedings. Among the ex
parte orders, the plaintiff had an attorney in only 31 of the 333 cases
(9%) where an order was entered, either granting or denying the
order. In cases in which a protective order was entered after notice
and service of process, commonly called a "ten-day order" in North
Carolina,141 the plaintiff had an attorney in only 74 of the 301 cases
(25%), either granting or denying the order. An attorney
represented the defendant at the hearing for a ten-day order in
slightly fewer of the cases-64 of the 301 cases (21%). Tables 2 and
3 depict a cross-tabulation for representation at the hearing for a
ten-day order by gender.

141. This Article distinguishes between the ex parte order under N.C. GEN.
STAT. § 50B-2(c) and the order after notice and service of process under N.C.
GEN. STAT. § 50B-3 by the phrases "ex parte order" and "ten-day order"
respectively. The statute on ex parte orders requires a hearing within ten days
from the issuance of the order or within seven days from the date of service of
process on the defendant, whichever occurs later. N.C. GEN. STAT. § 50B-2(c)
(2011). For this reason, the legal community uses the phrase "ten-day order" to
refer to the order after notice and service of process.

957



WAKE FOREST LAW REVIEW

TABLE 2: PLAINTIFFS IN TEN-DAY ORDER HEARINGS
BY REPRESENTATION AND GENDER*

Plaintiff Plaintiff not Totals/Percentages
represented represented

Female 64 (21.5%) 196 (65.8%) 260 (87.3%)
Male 9 (3%) 29 (9.7%) 38 (12.7%)
Total 73 (24.5%) 225 (75.5%) 298 (100%)
*Note: The percentages in this table do not necessarily match those
reported above due to differences in the denominators; missing data
affect the differing base calculations and subsequent percent
distributions.

TABLE 3: DEFENDANTS IN TEN-DAY ORDER HEARINGS BY
REPRESENTATION AND GENDER*

Defendant Defendant not Totals/Percentages
represented represented

Female 8 (2.7%) 31 (10.3%) 39 (13%)
Male 56 (18.7%) 205 (68.3%) 261 (87%)
Total 64 (21.4%) 236 (78.6%) 300 (100%)
*Note: The percentages in this table do not necessarily match those
reported above due to differences in the denominators: missing data
affect the differing base calculations and subsequent percent
distributions.

As noted above, one of the reasons why Forsyth County was a
good testing ground for the effect of amendments encouraging the
handling of custody in domestic violence court was the presence of
the CLC, a nonprofit organization providing custody GALs.142
According to Chief Judge Reingold of the Twenty-First Judicial
District, judges in domestic violence court randomly appoint a
custody GAL as volunteers trained by the CLC are available. 143 Of
the 339 cases of our population, the CLC appeared in twelve of the
cases.

C. When the Judge Addressed Custody

1. How Often

The first goal of the study was to determine in how many civil
protective orders the judge also addressed custody. Before a judge
has the authority to address custody in domestic violence court, the
plaintiff must be entitled to the relief requested-the protective
order. There is little national or state information about the success

142. See supra notes 119-21 and accompanying text.
143. Conversation with William Reingold, supra note 115.
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rate of ex parte protective orders, but we do know the success rate
locally. According to Allison Cranford, Director of Safe on Seven, in
Forsyth County, plaintiffs receive ex parte orders in about 79% of
the cases. 144 Based on our study, the percentage of judges entering
the ex parte order when the custody of a minor is also in issue is
slightly higher. In our study involving plaintiffs who sought not
only a protective order but also put the issue of custody before the
court, plaintiffs received the protective order in 274 of the 339 cases
(81%) in which custody was in issue.

We do have state information about the success rate for
protective orders entered after notice and service of process, called
ten-day orders in North Carolina. Statewide, judges enter ten-day
orders in only 25% of the cases. 145 There was a much higher success
rate in the Twenty-First Judicial District. In our study, of the 339
cases where custody was in issue, there was a ten-day order, either
granting or denying the protective order, in 301 cases. Of these 301
cases, the judge granted a ten-day order in 133 of them (44%).

Our study presented the judges in domestic violence court with
274 ex parte orders and 133 ten-day orders in which the judge had
the authority to address custody. While Chapter 50B encourages
the judge who has entered a protective order to also address
custody, the statute sets additional, stringent findings for ex parte
orders that are not required for ten-day orders. For ex parte orders,
the judge must find that the plaintiff is entitled to the protective
order and that "the child is exposed to a substantial risk of physical
or emotional injury or sexual abuse." 146 On the other hand, the
judge has the authority to enter a custody order addressing custody
in a ten-day order simply upon a finding that an act of domestic
violence has occurred and that the plaintiff is entitled to the
order. 147

Despite the higher standards for ex parte orders, orders in
which the judge not only granted the protective order but also
addressed custody 48 were much more common in ex parte orders
than they were in ten-day orders. Of the 274 cases in which a judge

144. Conversation with Allison Cranford, Dir., Safe on Seven, in Winston-
Salem, N.C. (Aug. 15, 2012).

145. Conversation with Alisa Huffman, Senior Manager of Court Programs
and Mgmt. Servs., N.C. Admin. Office of the Courts, in Winston-Salem, N.C.
(Nov. 13, 2012).

146. N.C. GEN. STAT. § 50B-2(c).
147. Id. § 50B-3(a).
148. For the purposes of this study, the judge could "address custody" in a

number of different ways. Certainly if the judge awarded temporary custody to
one of the parties, then the judge "addressed custody." But we also counted an
order as one that "addressed custody," even without an award of temporary
custody, if the order imposed conditions on access to the child on one of the
parties.
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entered the ex parte order, the judge addressed the custody issue in
172 of the cases (62.8%). On the other hand, of the 133 cases in
which the judge granted the ten-day order, the judge addressed the
custody issue in 46 of them (35%). Table 4 reflects these numbers.

TABLE 4: ORDERS ADDRESSING CUSTODY IN Ex PARTE
AND TEN-DAY ORDERS

Type of Was order entered? Did order also address
order custody?

Entry of Percentage Order also Percentage
order addressing

custody

Ex parte 274/333 82% 172/274 63%
orders

Ten-day 133/301 44% 46/133 35%
orders I

These numbers reflect the historical reluctance to address
custody. Despite the higher standard for awarding custody in ex
parte orders, judges were more willing to award temporary custody
in an ex parte order that would expire after a short period of time-
in North Carolina, after the later of ten days from issuance or seven
days after service of process.149 On the other hand, despite the
lower standard for awarding custody in ten-day orders, judges were
less willing to address custody in those orders, which could last as
long as a year.150

2. Common Features
After we determined the number of cases in which the judge not

only granted the protective order but also awarded custody, we set
about trying to see what, if any, features were common to the orders
addressing custody.

a. When the Parties Were Represented

While the parties seldom had attorneys, the presence of an
attorney was extremely important. Among the 274 cases in which
the judge granted an ex parte order, the plaintiff had an attorney in
only 22 of them (8%). But every time the plaintiff had a lawyer and
the judge granted the ex parte order, the judge also addressed
custody in a way favorable to the plaintiff. In other words, in 100%
of the cases in which the plaintiff was represented by a lawyer, if the
judge granted the protective order, he or she also addressed the
custody issue. Judges cite the difficulty of assessing custody-related

149. N.C. GEN. STAT. § 50B-2(c).
150. Id. § 50B-3(al)(4).
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facts in an ex parte hearing; it is not surprising then that when a
lawyer is present to marshal those facts for the judge, the judge is
much more likely to respond with an order addressing custody. But
in our study, in another 150 cases in which the plaintiff had no
lawyer, the judge who entered the ex parte order also addressed
custody in a way favorable to the plaintiff.

TABLE 5: EX PARTE ADDRESSING CUSTODY, BY PLAINTIFF
REPRESENTATION

Plaintiff Did the ex parte order also address custody?
representation

Addressed Did not Totals/
custody address Percentages

custody
Represented 22 (8%) 0 (0%) 22 (8%)

Not represented 150 (55%) 102 (37%) 252 (92%)
Total 172 (63%) 102 (37%) 274 (100%)

For the ten-day orders, where the plaintiff and defendant might
be represented, it is interesting to correlate custody for the plaintiff
by plaintiff and defendant representation. Among the 133 cases in
which the judge granted the ten-day order, in 46 of them (35%) the
judge also addressed custody in a way favorable to the plaintiff,
either by awarding the plaintiff temporary custody or by limiting
the defendant's access to the child. Table 6 breaks down those 46
cases by plaintiff and defendant representation, with the percentage
equaling the number of orders favorably addressing custody for the
plaintiff.

TABLE 6: TEN-DAY ORDER WITH CUSTODY BY REPRESENTATION

Plaintiff represented / Plaintiff represented /
Defendant represented Defendant not represented
15% (7/46) 39% (18/46)
Plaintiff not represented / Plaintiff not represented /
Defendant not represented Defendant represented
37% (17/46) 9% (4/46)

A comparison of Tables 5 and 6 reveals some interesting
differences. Among the ex parte orders described in Table 5, the
order also addressed custody 63% of the time overall, 100% of the
time when the plaintiff had a lawyer. In ten-day orders, the judge
also addressed custody 35% of the time. In Table 6, that 35% is
broken down by plaintiff and defendant representation. The
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plaintiff had a lawyer in 54% of the cases in which the judge
addressed custody. On the other hand, the absence of a lawyer for
the defendant characterizes 76% of the cases in which the judge
addressed custody. In other words, at the ten-day hearing, the
absence of a lawyer for the defendant had a higher correlation with
an order addressing custody than the presence of a lawyer for the
plaintiff.

b. Pending Proceedings

The 172 ex parte orders and the 46 ten-day orders that also
addressed custody have a number of features in common. First,
there was some correlation between the allegation of a pending
proceeding and the granting of an order, especially an order
addressing custody. In the 274 cases where the ex parte order was
granted, the plaintiff had indicated under Box 3 of the complaint 5

that there was some kind of proceeding pending between the parties
in 42% of the cases. The judge entered an order that also addressed
custody in 44% of the cases when the plaintiff indicated that there
was a prior pending proceeding between the parties. The effect was
more pronounced depending on the kind of proceeding that the
plaintiff said was pending. If the plaintiff identified multiple
actions pending-especially if the pending action included an
assault or an assault on a female-the ex parte order also addressed
custody 87% of the time.

Likewise, for the ten-day orders, there was some correlation
between the allegation of a pending proceeding and the granting of
the ten-day order. In the 133 cases where the ten-day order was
granted, the plaintiff had indicated under Box 3 of the complaint 52

that there was some kind of proceeding pending between the parties
in 46% of the cases. The judge entered an order that also addressed
custody in 48% of the cases when the plaintiff indicated that there
was a prior pending proceeding between the parties. The effect was
more pronounced depending on the kind of proceeding that the
plaintiff said was pending. If the plaintiff identified multiple
actions pending-especially if the action included an assault or an
assault on a female-the ten-day order also addressed custody 100%
of the time. The allegation of criminal conduct either at the ex parte
or ten-day hearing appears to allay the judges' suspicions that the
plaintiff was in court about custody and not about violence. 153

151. See infra Appendix I, p. 1 Box 3.
152. See infra Appendix I, p. 1 Box 3.
153. KIM & STARSONECK, supra note 10, at 45.
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c. Where Did the Plaintiff Put the Facts?

Among the cases granting the ex parte or ten-day protective
order, the allegations in the cases in which the judge also addressed
custody followed a similar pattern. As the complaint in Appendix I
reveals, plaintiffs check Box 4 on the first page of the complaint if
they allege that the defendant caused or attempted to cause the
plaintiff bodily injury, placed the plaintiff or a member of the
plaintiffs family or household in fear of injury or harassment, or
committed a sexual offense against the plaintiff.154 The form
provides space under the allegation for specific dates and facts. 155

Because the plaintiff must prove an act of domestic violence in order
to receive a protective order,15 6 not surprisingly, plaintiffs almost
always check Box 4.

Plaintiffs check Box 5 on the first page of the complaint if they
allege that the defendant caused or attempted to cause bodily injury
to the children, placed the children in fear of imminent serious
bodily injury or harassment, or committed a sexual offense against
the children. 15 7 The form provides space under the allegation for
specific dates and facts.158 Plaintiffs check Box 8 on the second page
of the complaint, on the other hand, if they allege not that the
defendant had actually attempted or caused the injuries to which
Box 5 referred but if the minor children were exposed to a
substantial risk that they would occur, with space underneath for
the plaintiff to give specific details. 59 In other words, Box 5 alleged
that the defendant attempted or caused the conduct which the child
merely faced a substantial risk of in Box 8. One would think, then,
that the conduct in Box 5 was more serious than the conduct in Box
8. Nevertheless, the judge was much more likely to enter an order
addressing custody if the plaintiff checked Box 8 than if the plaintiff
checked Box 5.

When the plaintiff checked Box 5, the judge addressed custody
in 64% of the successful ex parte orders, but when the plaintiff
checked Box 8, the judge addressed custody in 83% of the successful
ex parte orders. For ex parte orders, a statutory requirement helps
explain the difference: the statute regulating ex parte orders limits
the judge's authority to award temporary custody to the plaintiff to
cases in which the judge "finds that the child is exposed to a
substantial risk of bodily injury or sexual abuse."160 Box 8 most
closely corresponds to the statutory language. Even when the

154. See infra Appendix I, p. 1 Box 4.
155. See infra Appendix I, p. 1 Box 4.
156. N.C. GEN. STAT. § 50B-3(a) (2011).
157. See infra Appendix I, p. 1 Box 5.
158. See infra Appendix I, p. 1 Box 5.
159. See infra Appendix I, p. 2 Box 8.
160. N.C. GEN. STAT. § 5OB-2(c).
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plaintiff alleged multiple kinds of acts under Box 5, including
physical violence against the child, the judge did not address
custody in 36% of the successful ex parte orders. But when the
plaintiff checked Box 8 and alleged the same kind of conduct, judges
were much more likely to address custody. In fact, the judge
declined to address custody in successful ex parte orders only 17% of
the time when the plaintiff checked Box 8.

The statutory requirement governing ex parte awards of
custody does not apply to ten-day orders. A judge need not find that
"the child is exposed to a substantial risk of physical or emotional
injury or sexual abuse" to address custody in a ten-day order.
Nevertheless, the phenomenon relating an order addressing custody
to a check in Box 8 applied to ten-day orders as well. When the
plaintiff checked Box 5, the judge addressed custody in 63% of the
successful ten-day orders but addressed custody in 85% of the
successful ten-day orders when the plaintiff checked Box 8. Again,
even though the plaintiffs described the same kind of conduct in the
spaces under Boxes 5 and 8, the judge was more likely to address
custody if the allegations appeared under Box 8. In the expedited
hearings that necessarily take place in domestic violence court, it
appears that the judge may sometimes rely on form over substance
for the confidence to address the custody issue.

d. Findings Associated with Orders Addressing Custody

Apart from the use of Box 8 to allege the need for a protective
order, there was little in the allegations to distinguish the orders in
which the judge also addressed custody from the orders only
granting the protective order. We turned to the judges' findings for
distinctions. There was one feature that all the orders addressing
custody shared: they all had "additional findings." Both the form for
ex parte orders and the form for ten-day orders have pages for
additional findings.16' In fact, if the ten-day order addresses
custody, there is a special form-the 'Temporary Child Custody
Addendum"-for yet two more pages of additional findings.162 On
all of these forms, preprinted findings follow boxes that the judge
may check to indicate that the judge has found what appears after
the boxes-findings that track the statutory requirements for a
protective order. In all but one of the ex parte orders addressing
custody, there were boxes checked for additional findings; in all of
the ten-day orders addressing custody, the judges had checked at
least some of the boxes indicating that the judge had found the facts
indicated after the checked boxes.

161. For ex parte orders, see infra Appendix III, pp. 2-3. For ten-day orders,
see infra Appendix IV, p. 2.

162. See infra Appendix IV, pp. 5-6.
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But these checked boxes do little to explain why some orders
addressed custody and others did not. In the 172 ex parte orders
addressing custody, the only boxes that were checked a majority of
the time indicated that the defendant had placed the plaintiff in fear
of imminent serious bodily injury 63 and that the minor child was
exposed to a substantial risk of physical or emotional injury or
sexual abuse.164 In the 46 ten-day orders addressing custody, again,
the only boxes that were checked a majority of the time indicated
that the defendant had placed the plaintiff in fear of imminent
serious bodily injury 65 and that the minor child was exposed to a
substantial risk of physical or emotional injury or sexual abuse. 166

Table 7 shows the instances of all the findings supporting ex parte
and ten-day orders addressing custody if the findings appeared in at
least 10% of the cases. Note that the same findings appeared more
than 10% of the time in both types of orders.

TABLE 7: FINDINGS SUPPORTING Ex PARTE AND TEN-DAY ORDERS
ADDRESSING CUSTODY*

Findings on Numbers and percentages by types of order
Defendant's Ex parte Percentage Ten-day Percentage
conduct orders orders
Attempted to 40/172 23% 13/46 28%
cause bodily
injury to
Plaintiff

Intentionally 73/172 42% 15/46 33%
caused bodily
injury to
Plaintiff

Placed 109/172 63% 26/46 57%
Plaintiff in
fear of
imminent
serious bodily
injury

Placed a 35/172 20% 5/46 11%
member of
Plaintiffs
family in fear
of imminent

163. See infra Appendix III, p. 2 "Additional Findings" Box 2b.
164. See infra Appendix III, p. 2 "Additional Findings" Box 6. Note that this

is a requisite finding for an ex parte order of custody. N.C. GEN. STAT. § 5OB-
2(c).

165. See infra Appendix IV, p. 2 "Additional Findings" Box 3b.
166. See infra Appendix IV, p. 5 "Findings" Box 3.

965



WAKE FOREST LAW REVIEW

serious bodily
injury

Placed 34/172 20% 5/46 11%
Plaintiff in
fear of
continued
harassment
Threatened 25/172 15% 6/46 13%
Plaintiff with
a deadly
weapon

Threatened to 29/172 17% 8/46 17%
seriously
injure or kill
the Plaintiff

Threatened to 34/172 20% 6/46 13%
commit
suicide

Exposed child 154/172 90% See See
to a Temporary Temporary
substantial Custody Custody
risk of injury Addendum Addendum
or sexual
abuse**
*Tabulating findings that appeared in more than 10% of the cases.
**For the ten-day order, this finding appears on the Temporary Child
Custody Addendum.'67

Certainly the forms for the ex parte order and for the ten-day
order encourage judges to do more than check a box. Both forms
have lines for the judge to fill in under findings for which specific
facts are appropriate. For example, under Box 4 on the form for the
ex parte order, lines under Box 4e provide space for the judge to
indicate specific facts supporting the judge's finding that the
defendant inflicted serious injuries upon the plaintiff or minor
children. 168 Moreover, the appellate courts have cautioned judges to
find specific facts169 and not rely on checking boxes. Nevertheless,
for the ex parte orders, the judges usually did not support the

167. See infra Appendix IV, p. 5 "Findings" Box 3.
168. See infra Appendix III, p. 2 "Additional Findings" Box 4e.
169. Hensey v. Hennessy, 685 S.E.2d 541, 546-47 (N.C. Ct. App. 2009)

(finding that the order is sufficient if it incorporates the allegations of the
complaint as its "specific facts"). In Hensey, the North Carolina Court of
Appeals also cautioned judges that the ex parte order requires a hearing, which
means something more than the judge reading a verified complaint and
reaching a conclusion in chambers. Id. at 545.
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checked boxes with specific findings. By a wide margin, the most
frequent box supporting an ex parte order addressing custody
indicated that the minor child was exposed to a substantial risk of
physical or emotional injury or sexual abuse. 17 0 Only for this finding
did the judge consistently do more and support the checked box with
details. Most often the judge described the child's witnessing of
physical abuse against the plaintiff. The next most frequent specific
finding described physical violence against the child, followed less
frequently by a specific finding about the defendant creating an
unsafe environment for the child.

By a lesser but significant margin, the most frequent findings
supporting ten-day orders addressing custody were that the
defendant placed the plaintiff in fear of imminent serious bodily
injury171 and exposed the minor child to a substantial risk of
physical or emotional injury or sexual abuse. 172 Even for these
findings, the judge rarely supported the checked boxes with specific
findings. Likewise, on the Temporary Child Custody Addendum,
the judge checked very few findings to support the order and rarely
added specific findings in the available spaces. Table 8 gives the
checked findings that appeared more than ten percent of the time
and gives the most frequently appearing specific findings, noting
also the percentage of cases in which that kind of specific finding
appeared.

170. See infra Appendix III, p. 2 "Additional Findings" Box 6.
171. See infra Appendix IV, p. 2 "Additional Findings" Box 3b.
172. See infra Appendix IV, p. 5 "Findings" Box 3.
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TABLE 8: FINDINGS IN TEMPORARY CUSTODY ADDENDUM SUPPORTING
TEN-DAY ORDERS ADDRESSING CUSTODY,* MOST FREQUENTLY

APPEARING SPECIFIC FINDING, AND PERCENTAGE OF CASES IN WHICH
THE SPECIFIC FINDING APPEARS

Numbers and Details and percentages

Findings percentages

Numbers Percentages Specific Percentages
finding

Child exposed 23/46 50% Child present 9%
to a substantial during
risk of injury or altercation
sexual abuse

Child present 22/46 48% Witnessed 10%
during acts of physical
domestic violence
violence against

Plaintiff or
other children

Party caused or 10/46 22% Physical 4%
attempted to violence
cause serious against
bodily injury to Plaintiff
a party or child

Party placed 8/46 17% Physical 2%
the other party violence
or child in fear against
of imminent Plaintiff or
serious bodily child
injury

Pattern of 7/46 15% History of 2%
abuse against physical
the party or violence
child against child

Party has acted 5/46 11% Threat of 1%
otherwise not in violence
the best against child
interest of the
child

Other findings 15/46 33% Plaintiff is 1%
on custody and primary
safety caregiver

*Tabulating findings that appeared in more than 10% of the cases.
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3. How Did the Judge Address Custody?

a. Did the Judge Name a Primary Custodian? Who?

In both the ex parte and ten-day orders addressing custody, the
judge either explicitly or implicitly named a primary custodian, who
was always the plaintiff. One would expect that result in the ex
parte orders because, by definition, the defendant is not present at
the hearing. Accordingly, among the 172 ex parte orders in which
the judge addressed custody, the plaintiff explicitly received
temporary custody in 165 of the cases, and the judge ordered the
defendant to stay away from the minor children in the remaining 7,
implicitly giving the plaintiff primary physical custody. But the
same result followed in the ten-day hearings. Among the ten-day
orders, in the 46 cases in which the judge also addressed custody,
the judge explicitly ordered temporary custody to the plaintiff in 45
of the cases; the judge ordered joint physical custody in the other
case, which involved a hearing that concluded with a consent
judgment.

b. How Much Detail on Custody?

To deal with custody in a family with domestic violence, we
know that orders addressing custody should be specific. The
statutes that encourage judges to address custody in domestic
violence court also suggest this specificity, urging the court to make
provisions for matters such as the exchange of the child, the terms of
supervised visitation, and the use of alcohol or controlled substances
during visitation or for twenty-four hours before the exchange of the
child. 173  Likewise, both national 74 and state175 best practices
manuals urge the domestic violence judge who awards custody to
recognize that families with domestic violence need custody orders
specially drafted with the conflict that has plagued the family in
mind. As explained in the North Carolina Domestic Violence Best
Practices Guide for District Court Judges:

173. N.C. GEN. STAT. § 50B-3(al)(3) (2011).
174. See generally SACK, supra note 111 (articulating a model for courts

comprehensively to address the issues of families dealing with domestic
violence).

175. N.C. ADMIN. OFFICE OF THE COURTS, NORTH CAROLINA DOMESTIC
VIOLENCE BEST PRACTICES GUIDE FOR DISTRICT COURT JUDGES 47-48 (2012)
(discussing issues to consider when deciding whether to grant visitation and
deciding visitation terms). See also the benchcard that the North Carolina
Administrative Office of the Courts gave to all district court judges encouraging
the judges to address custody in domestic violence court. KELLIE MYERS, N.C.
ADMIN. OFFICE OF THE COURTS, JUDICIAL STRATEGIES FOR DOMESTIC VIOLENCE
COURTS BENCHCARD 2 (2012), available at http://www.nccourts.org/Citizens
/CProgramsNictims/Documents/dvbp-benchcard.pdf.
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When temporary custody is granted, it is important to be
specific and detailed in describing allowable contact, including
the exchange of children or any other types of communication
regarding the children. Not addressing the issue opens the
door for harassment; for the children to be caught in the
middle and possibly used as a means to threaten and abuse
the victim; and for parties to misunderstand the behavior that
is prohibited by the order. 176

In our study, however, the orders addressing custody had few
details, especially the ex parte order. The ex parte form facilitates
certain additional findings about custody by enabling the judge to
check a box beside the text that addresses custody. For example,
Box 7 allows the judge to check a box that finds that the defendant
should stay away from the child, that the defendant should return
the child to the plaintiff, or that the defendant should not remove
the child from the plaintiff. 177 By checking a different box, the judge
may award temporary custody to the plaintiff;178 by checking yet
another box, the judge may order the defendant not to remove the
child from the plaintiff.179 On the other hand, by checking a
different box, the judge may allow the defendant contact with the
child.180 The judge is not limited to box checking, however. In three
places on the form for the ex parte order, there is space for the judge
to elaborate on terms for custody and visitation; the placement of
the spaces indicates where specific detail is especially important.
For example, Box 8 of the additional findings 1' and Box 11 of the
order 82 both relate to contact with the child, and lines beneath both
boxes indicate that provisions for contact need specific detail. The
last box on the order, more generally, provides spaces for anything
else the judge wishes to address.183

The ex parte form, however, has not resulted in specific details
on custody. Among the 172 ex parte orders in which the judge
addressed custody, 128 of them (74%) had no specific details on
custody, just checked boxes. The boxes most often checked included
Box 7 of the additional findings where the judge finds that the
defendant should stay away from the childl 84 and which implicitly
orders temporary physical custody to the plaintiff; and Box 10 of the

176. N.C. ADMIN. OFFICE OF THE COURTS, supra note 175, at 48. For an
example of provisions to include on local forms, see id. at 48-50. For a sample
visitation worksheet, see id. at 113.

177. See infra Appendix III, p. 2 "Additional Findings" Box 7.
178. See infra Appendix III, p. 3 "Order" Box 10.
179. See infra Appendix III, p. 3 "Order" Box 10c.
180. See infra Appendix III, p. 3 "Order" Box 11.
181. See infra Appendix III, p. 2 "Additional Findings" Box 8.
182. See infra Appendix III, p. 3 "Order" Box 11.
183. See infra Appendix III, p. 4 "Order" Box 15.
184. See infra Appendix III, p. 2 "Additional Findings" Box 7.
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order where the judge explicitly awards temporary custody to the
plaintiff. 185

That means that among the 172 ex parte orders in which the
judge addressed custody, only 44 of them provided any specific
details on custody. And, in fact, most of the handwritten notes
under the boxes merely reiterate the direction in the box-for
example, underscoring that the defendant is to have no contact with
the child. A few of the notes referred to supervised visitation, either
generally or with a few details on how the visitation was to be
supervised. A smaller number referred to the need for an additional
hearing or the input of another agency, and a still smaller number
referred to an agreement on custody. Table 9 summarizes the
specific details, organizing them by the topic to which they related
and the subject matter of the box under which they appeared (either
"Defendant's contact" or "Other") and giving the number of orders in
which they appeared.

TABLE 9: SPECIFIC DETAIL ON CUSTODY IN Ex PARTE ORDERS

Topic of specific detail Subject of box under which
detail appeared
Defendant's Other
contact

No contact 21/44 4/44
Supervised visitation with 8/44
specifics
Supervised visitation, no 1/44
specifics
Need for additional hearing or 5/44
other agency input
Reference to other agreement 1/44

As one would expect, the ten-day orders were different. The
forty-six ten-day orders addressing custody all had some specific
details on the Temporary Custody Addendum. The addendum
provides spaces for specific detail. First, in Box 4 of the findings, the
judge can add details on the best interests of the child and safety. 186

Then, in Box 2 of the order, the judge can add details on several
things: whether visitation should be supervised, and if so, how;
whether visitation should be unsupervised, and if so, the location,
frequency, and length of visitation; transportation of the child and
the place of visitation; and any other restrictions. 187 Table 10
summarizes the specific details, organizing them by the topic to

185. See infra Appendix III, p. 3 "Order" Box 10.
186. See infra Appendix IV, p. 6 "Findings" Box 4.
187. See infra Appendix IV, p. 6 "Order" Box 2.
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which they related and the subject matter of the box under which
they appeared, and giving the number of orders in which they
appeared.

TABLE 10: SPECIFIC DETAIL ON CUSTODY IN THE TEMPORARY
CUSTODY ADDENDA OF TEN-DAY ORDERS

Subject matter of box under which detail appeared

Kind of General Restrictions Starting Concluding Other
restriction observations on place for place for restrictions

on custody visitation exchange exchange
and safety

Parties have 6/46
agreed

Referral to 3/46 3/46
other court
or agency

Custody to 1/46 1/46
third party

Contact or 4/46
visitation
through
third party

Supervised 8/46 8/46

visitation -

with specifics

Supervised 4/46 4/46

visitation -

without
specifics
Third party 3/46
residence

Designated 3/46 4/46

public place

Designated 1/46 1/46 5/46

time/day

Plaintiffs 1/46 1/46
residence

Defendant's 1/46
residence

Third party 4/46
residence

May not 1/46
remove child
from state
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Because these orders need to be specific, 188 and because the ten-
day order may last up to a year,189 one would expect significant
detail. While all of the ten-day orders had some specific detail, a
number of them provided nothing in the way of safety. Several
depended on the parties' agreement or directed the parties to use
another court or agency. Too many of them provided for visitation
without specifics. Other orders contemplated that the parties would
come in contact with each other by providing for an exchange of the
child at a certain day and time with no other restrictions or
providing for an exchange of the child at one party's residence with
no other restrictions.

D. Actions Subsequent to the 2006 Civil Domestic Violence Action:
Life in the Emergency Room

A dramatic part of our study unfolded as we tracked various
cohorts of our population for five years after the 2006 domestic
violence action. The data collected in this process proved the
aptness of the emergency room label for domestic violence court as
the people in our population returned again and again to domestic
violence court to allege violence in their families. The data also
suggest that the violence in these families is real. We know that
judges have been reluctant to address custody in domestic violence
court in part due to their suspicions that parties had filed
complaints in domestic violence court not because violence was a
part of their families but because these plaintiffs wanted to have a
judge address custody in the more pro se friendly, less expensive
setting of domestic violence court. Contrary to these suspicions, the
data indicate violence in many of these families over a sustained
period of time, manifesting itself in different forms. While these
families often returned to domestic violence court, they were also
often in criminal court-in actions in which one member was a
complaining witness against the other, alleging a variety of violent
crimes for which there were many convictions.

Our population consisted of all the people who appeared in the
339 civil domestic violence cases in 2006 in which custody was also
in issue. From that population we identified three different cohorts.
One larger group that we subdivided included the people in the 133
cases that concluded with a ten-day order granting the protective
order. Those 133 cases, of course, involved 266 people who appeared
as either plaintiffs or defendants. All of these 266 people became
part of Cohort 1. For reasons explained below, we further
subdivided the 266 people in Cohort 1 into "Cohort 1A Custody," for
the 92 people in the 46 cases in which the judge addressed custody

188. See supra note 172 and accompanying text.
189. N.C. GEN. STAT. § 50B-3(al)(4) (2011).
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in the ten-day order, and "Cohort lB No Custody," for the 174 people
in the 87 cases in which the judge granted the ten-day order but did
not address custody.

We derived the final cohort, Cohort 2, from the people in the 91
ex parte cases in which the judge granted the protective order and
addressed custody but which did not conclude in a ten-day order.
This third cohort involved the 182 people who were either plaintiffs
or defendants in these 91 ex parte only cases.

We tracked the 448 people in Cohorts 1A, 1B, and 2 for five
years-from the time of their appearance in the 2006 civil domestic
action until December 2011. With access provided by the North
Carolina AOC, we determined whether any of the people in these
three cohorts appeared in civil or criminal records anywhere in
North Carolina. For the people who did not, we checked to make
sure that they continued to reside in North Carolina, and all of them
did. If they failed to appear in these records, in other words, it was
not because they no longer resided in North Carolina.

For this study, we have reported only a fraction of all the
subsequent actions in which the three cohorts were involved. We
did this for several reasons. First, we have reported only
subsequent civil and criminal actions alleging violence in the
families involved in the 2006 study. For the subsequent criminal
actions, for example, we have reported the criminal actions in which
the defendant in the criminal action was either the plaintiff or
defendant in the 2006 civil domestic action and in which the other
party in the 2006 action was the complaining witness in the
subsequent criminal action. In other words, all of these subsequent
criminal actions allege violence between the adults in the 2006 civil
action within five years of the civil action.

Second, we excluded many criminal actions in which our cohorts
were involved because, for many of them, the data did not give the
identity of the complaining witness. Because the records did not
include the identity of a child, we also have not included the many
subsequent criminal actions involving a member of one of our
cohorts where the alleged victim was a child. So in this fraction of
the subsequent criminal actions involving the adults in our
population, we know that the defendant in the subsequent criminal
action was one of the adults in the 2006 civil action for a protective
order and the complaining witness was the other party to the same
action. In these subsequent criminal actions, we see the members of
our cohorts charged with violations of domestic violence protective
orders, violations of other court orders, assaults, kidnappings,
communicating threats, thefts, and domestic trespasses-allegations
of significant family violence. Even reporting a fraction of the
subsequent criminal actions, the charts of the three cohorts reveal
that many of the people in these three cohorts appeared in many
subsequent criminal actions alleging violence in the family.
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Third, we limited the subsequent civil actions we reported in
this study to civil actions under Chapter 50B between the two
people in the 2006 civil domestic action. Like the criminal actions,
the 50B actions reflect only a fraction of the civil actions subsequent
to the 2006 civil domestic violence action in which the members of
our cohorts were involved. These omitted civil actions (which we
will analyze in articles to follow) include all the subsequent family
court proceedings for custody and child support and subsequent
proceedings for alimony and equitable distribution between the
parties who were married. The omitted civil actions also include a
wide range of civil actions by creditors of the people in our cohorts.
In later studies, we will analyze the relationship, if any, of what
happens in domestic violence court to these other kinds of
subsequent criminal and civil actions.

Limiting ourselves, at least for this part of our study, to
subsequent criminal and civil actions alleging violence between the
adults in the 2006 population, we divided the 448 people into
Cohorts lA, 1B, and 2. We devised these groups to see if an order
addressing custody in a ten-day order, Cohort 1A, appeared to be
associated with fewer subsequent actions alleging family violence, at
least as measured by the cohort's appearance in certain kinds of
subsequent civil and criminal actions. For that reason, we grouped
the 92 plaintiffs and defendants in the 46 cases where the judge
addressed custody in a ten-day order into Cohort 1A so that we
could compare them with the 174 plaintiffs and defendants in the 87
cases where the judge entered a ten-day order without addressing
custody, Cohort IB. We also grouped the 182 plaintiffs and
defendants in the 91 cases which concluded with ex parte orders
addressing custody and not with ten-day orders. In other words, for
these people in Cohort 2, the judge addressed custody in an order
that expired at the end of ten days. We wanted to see if the results
showed fewer actions related to subsequent family violence in
Cohort 1A than in Cohorts 1B or 2 because the court addressed
custody in the ten-day order only in Cohort lA.

Before comparing the experiences of Cohorts 1A, 1B, and 2, we
should note that the sheer number of subsequent actions is
staggering. While these subsequent actions reflect only a fraction of
the subsequent actions involving the three cohorts, the 448 people in
the total of these three cohorts were involved in 552 subsequent
criminal and civil actions alleging violence with their partner in the
five years after they appeared in the 2006 civil domestic violence
action. The subsequent actions were divided between 158 criminal
actions and 394 civil actions.

As explained above, we limited the subsequent civil actions to
those in which one of the parties in the 2006 civil domestic action
filed a subsequent action for a 50B order against the other party-a
total of 394 actions. We limited the subsequent criminal actions to
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those in which the defendant was a party to the 2006 civil action for
a DVPO and the complaining witness in the subsequent criminal
action was the other party in the 2006 civil action for a DVPO. Even
so, there were 158 subsequent criminal actions, alleging nine
different crimes. Most of the 158 subsequent criminal actions
alleged violations of DVPOs-80 of them (63.5%). The next most
frequent subsequent criminal action alleged communicating threats,
followed by actions alleging assaults on a female, violations of court
orders other than protective orders, assaults with and without a
weapon, kidnappings, thefts, and domestic trespasses. The court
order violations other than violations of DVPOs alleged probation
violations and contempt proceedings for alleged violations of orders
other than DVPOs, but including no contact orders. Figure 1 breaks
down the subsequent criminal actions by type.

FIGURE 1: SUBSEQUENT CRIMINAL ACTIONS ALLEGING FAMILY
VIOLENCE

1% * DVPO violation: 80
1%

2% 2% Communicating
threats: 29

9% 51%
* Assault on female:

23

N Court order violation

15% (not DVPO): 14

* Assault: 4

E Kidnapping: 4

0 Theft: 2
18%

* Assault with a
weapon: 1

M Domestic Trespass: 1

In the criminal actions, there was an overall conviction rate of
41%. In the civil actions, the judge granted the protective order in
225 of the cases (57%). Table 11 indicates the conviction rates in
subsequent criminal actions and the order rates in the subsequent
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civil actions. These numbers, conviction rates, and order rates
substantiate real, significant amounts of violence in these families.

TABLE 11: CONVICTION AND ORDER RATES IN SUBSEQUENT ACTIONS

Criminal Numbers and Civil Numbers and
actions percentages of actions percentage of
(n=158) convictions (n=394) orders

DVPO violation 35/80 44% Domestic 225/394 57%
violence

Communicating 11/29 38%
threats

Assault on 12/23 52%
female

Court order 2/14 14%
violation (not
DVPO)

Assault 2/4 50%

Kidnapping 3/4 75%

Theft 1/2 50%

Assault with 1/1 100%
weapon

Domestic 0/1 0%
trespass I I

As explained above, we devised three cohorts. Tables 12,190
13,191 and 14,192 published separately online, reflect the experiences
of these three cohorts, as reflected in subsequent criminal actions
alleging violence in the family and in subsequent civil actions under
Chapter 50B.

These tables reveal that in Cohort 1A, in which the judge
granted the ten-day order and addressed custody, there were
subsequent actions alleging violence, either civil or criminal, in 17 of
the 46 cases (37%). In Cohort IB, in which the judge granted the
ten-day order but did not address custody, there were subsequent
actions in 26 of the 87 cases (30%). In Cohort 2, in which the judge
granted the ex parte order addressing custody but did not enter a
ten-day order, there were subsequent actions in 37 of the 91 cases
(41%). By these numbers, entering the ten-day order seems to be

190. Suzanne Reynolds & Ralph Peeples, When Petitioners Seek Custody in
Domestic Violence Court and Why We Should Take Them Seriously, tbl.12,
WAKE FOREST L. REV., http://wakeforestlawreview.com/wp-content/uploads
/2012/11/ReynoldsPeeples_Tables_12-14.pdf (last visited Nov. 26, 2012).

191. Id. at tbl.13.
192. Id. at tbl.14.
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associated with fewer allegations of subsequent violence (Cohorts 1A
and IB as compared to Cohort 2). Although Cohort lB had fewer
allegations of subsequent violence than Cohort 1A, at least as
reflected in these records, addressing custody or not in the ten-day
order (Cohort 1A as compared to 1B) seems not to bear as much of a
correlation to fewer allegations of subsequent violence as not
entering a ten-day order (Cohorts 1A and lB compared to Cohort 2).
Table 15 illustrates this experience.

TABLE 15: 2006 CASES WITH SUBSEQUENT ACTIONS ALLEGING
VIOLENCE IN THE FAMILY

Numbers and percentages of families and kind of
Cohorts actions in each cohort

Numbers Percentages Subsequent Subsequent
Criminal Civil

Cohort 17/46 37% 41/158 52/394
1A

Cohort 26/87 30% 54/158 101/394
1B

Cohort 2 37/91 41% 63/158 241/394

These numbers suggest that addressing custody did not
correlate with fewer allegations of subsequent family violence. A
couple of observations and additional comparisons are in order,
however. In the first place, the orders addressing custody did so
without much detail. Perhaps it is unrealistic to think that custody
orders that do very little to address safety issues would have any
impact on subsequent conduct related to violence. For example,
these orders gave very few directions on the exercise of visitation-a
setting fraught with danger in families with violence. It should
come as no surprise, then, that these orders addressing custody do
not have much impact on later experiences alleging violence.
Second, as explained above, there are many more subsequent
criminal and civil actions involving these parties, and including at
least some of them in later studies may yield more insights. Third,
it is worth noting that entering ten-day orders does seem to
correlate with fewer allegations of subsequent family violence.
When the judge entered the ten-day order, which happened in
Cohorts 1A and 1B, there were fewer charges of subsequent criminal
conduct related to violence and fewer subsequent actions for a 50B:
among Cohort 1A, only 37% of the cases involved these subsequent
actions, and in Cohort IB, only 30% involved such subsequent
actions. Cohort 2, on the other hand, in which there was an ex parte
order but no ten-day order, had subsequent actions alleging violence
between the parties in 41% of the cases.

[Vol. 47978



2012] CUSTODY IN DOMESTIC VIOLENCE COURT

Also, distinguishing among the types of actions alleging
subsequent family violence bears more study. In Cohort 1A, most of
the criminal actions involving subsequent family violence appeared
in actions alleging violations of DVPOs and other court orders-
probation violations and contempt of other kinds of orders, including
no contact orders. As Figure 2 illustrates, 83% of the 41 subsequent
criminal actions allege violations of either a DVPO or another court
order.

FIGURE 2: KINDS OF SUBSEQUENT CRIMINAL ACTIONS IN COHORT 1A

2%

* DVPO violation: 26

R Court order (not
DVPO): 8

20% a Communicating
threat: 6

63% *Theft:1

These criminal actions, alleging a violation of a court order, do
not necessarily involve an allegation of subsequent violent conduct.
Certainly the violation of a protective order might involve a failure
to stay away from the plaintiff, for example, without a violent
incident. Likewise, the violation of a probation order, for example,
might involve the use of drugs, without a violent incident.

On the other hand, the 54 allegations of subsequent family
violence in Cohort lB and 63 allegations of subsequent family
violence in Cohort 2 appeared not only in criminal actions alleging
violations of an order but in criminal actions necessarily alleging a
subsequent violent incident: assaults on a female; assaults with and
without a weapon; kidnapping; and communicating threats. Figures
3 and 4 illustrate these distinctions.
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FIGURE 3: KINDS OF SUBSEQUENT CRIMINAL ACTIONS IN COHORT 1B

2% 2% N DVPO violation: 35

* Court order (not
21% DVPO): 1

E Assault on a female:
3

2% .. Kidnapping: 1
2%

5 Communicating
threats: 11

aTheft: 1

N Domestic trespass: 1

FIGURE 4: KINDS OF SUBSEQUENT CRIMINAL ACTIONS IN COHORT 2

N DVPO violation: 19

.Court order (not
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The difference in kinds of subsequent criminal actions is more
distinct between Cohorts 1A and lB on the one hand, compared to
Cohort 2 on the other. The families in Cohort 2 came back to court
more often with allegations of violence and with substantial
conviction rates, especially for actions other than violation of a court
order. These numbers indicate that there is indeed violence in the
lives of the people in these cases in which the plaintiffs have asked
for a protective order that addresses custody and that failure to
enter an order other than an ex parte order is associated with
subsequent actions in which judges have found much of the alleged
violence to be real.

Table 16 summarizes the rather remarkable experiences of
these three cohorts. The first entry, "Criminal, DV," summarizes
the criminal actions alleging violence in the family: violations of
DVPOs, court order violations other than a violation of domestic
violation protection order, assault on a female, assault with a
weapon, assault, kidnapping, communicating threats, theft, and
domestic trespass. In each category, for each cohort, the number
reflects the average number of that type of subsequent action for
each 2006 case in which that kind of subsequent action occurred.
For example, for the violation of a DVPO, in Cohort 1A the average
number of subsequent actions per 2006 case was 3.71. In Cohort IB,
the average number of subsequent actions per 2006 case was 2.33.
In Cohort 2, the average number of subsequent actions per 2006
case was 1.62.

TABLE 16: ACTIONS ALLEGING VIOLENCE IN THE FAMILY

Cohort 1A Cohort lB Cohort 2
Criminal, DV 2.27 1.93 1.62
(all cases combined)

DVPO Violation 3.71 2.33 1.73
Court Order 1.33 1 1.25
Violation (not
DVPO)

Assault on Female 0 1.5 2
Assault with 0 0 1
Weapon

Assault 0 0 1
Kidnapping/False 0 2 1
Imprisonment
Communicating 1.5 1.57 1.71
Threats

Theft Related 1 1 0
Domestic Trespass 0 1 0
Civil, DV 5.78 5.94 7.33
(all cases combined)
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Table 16 supports the relationship described above that ten-day
orders addressing custody have some relationship with fewer
subsequent actions that clearly allege violence. For Cohort 1A,
there are higher averages per 2006 case for subsequent actions
alleging violations of court orders, but lower averages for assaults,
kidnapping, and communicating threats. The highest averages for
subsequent actions that clearly allege violence appear in Cohort 2.
For Cohort 2, there are lower averages per 2006 case for subsequent
actions alleging violations of court orders, but higher averages for
assaults, kidnapping, and communicating threats. Some of the
numbers are too small to draw many conclusions, and, at this stage
of the analysis, we can only suggest relationships and associations.
But the data suggest an association between ten-day orders
addressing custody and fewer subsequent actions clearly alleging
violence and between ex parte orders only and more subsequent
actions clearly alleging violence.

III. IMPLICATIONS OF THE STUDY

In many ways, the data from this study suggest areas for
further research. Some of the data are incomplete. For example, we
were not able to identify the judges in all the ex parte and ten-day
orders in our study. We expected that there might be some results
that could be explained by the identity of the judge entering the
order, but for too many of the orders, we could not determine which
judge had signed the order. Even so, as we suspected, for the signed
orders, some judges who entered either an ex parte or ten-day order
in our population always also addressed custody. On the other
hand, some judges who entered either an ex parte or ten-day order
in our population never addressed custody. Later studies should
pursue these correlations.

Also, there are other categories of data that we have yet to
explore. For example, we know that before the data enable us to
draw too many associations, we need to know something about the
violence in these families before the 2006 civil action for a protective
order. If the experience of violence in our population differed
significantly in kind or degree before the 2006 action, then we need
to take those differences into account in quantifying their
experiences after the 2006 action. Even with the data that we have
yet to gather and analyze, the data we have analyzed lead to a
number of observations.

A. It's Not Just About Custody, and the Violence Is Real

The data are strong support for the conclusion that this
population was not manufacturing claims of violence in order to get
the judge to address the real issue-custody. In the first place, if
our estimates are correct about how many of the filings involved a
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minor child between the parties, then in only about fifty-nine
percent of those cases did the plaintiff ask for an order addressing
custody.193  Also, there are significant numbers of subsequent
actions related to violence in these families, with conviction rates
and order rates that underscore real violence.194

B. The Pressure of Time Keeps the Judge from Entering Effective
Orders Addressing Custody

The way in which the judges addressed custody leads
inescapably to the conclusion that time pressures keep the judges
from rendering effective custody orders. In so many of the orders
addressing custody, the judge did no more than check a box. While
the statutes and best practices manuals urge judges to incorporate
safety features in any custody order in a family with violence, many
of these orders addressing custody gave no specifics directed
towards safety.195 Even the ones with specifics addressed only part
of an issue-for example, specifying supervised visitation without
specifying how it was to be supervised, or naming the parties'
residences as the place for exchange of the child without putting in
place any safety features for that exchange. In addition, the heavy
reliance on forms-necessary, but problematic-encourages the
routine checking of only a few boxes. For a number of the cases, the
results seemed to depend as much on which boxes the plaintiffs had
checked as they did on what the plaintiffs had alleged.196

C. Judges Are Still Reluctant to Enter Orders Addressing Custody

One obvious conclusion from the study is that judges in
domestic violence court continue to be reluctant to enter orders
addressing custody. Consistently, the allegation of a pending
proceeding for assault on a female led to the entry of either an ex
parte or a ten-day order, especially one addressing custody.197 While
this conclusion suggests that judges are distinguishing among cases,
it also suggests that judges rely on the existence of other
proceedings before they feel confident about the allegations before
them.

Even more dramatically, judges were much more likely to enter
orders addressing custody if these orders were going to expire in a
very short period of time. Despite the stringent findings required
for ex parte orders of custody, judges were much more likely to
address custody in ex parte orders than they were in ten-day

193. See supra Part II.B.
194. See supra Table 11.
195. See supra Tables 9-10.
196. See supra Part II.C.2.c.
197. See supra Part II.C.2.b.
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orders.198 This disparity suggests that judges continue to question
the validity of temporary custody orders in the longer-lived order,
despite the best efforts of legislation and best practices manuals.

D. The Data May Indicate That Addressing Custody in the
Protective Order Correlates to Fewer Subsequent Actions Alleging
Subsequent Violent Incidents

Certainly, the finding that an order addressing custody may be
related to fewer actions alleging subsequent acts of violence
deserves follow up-perhaps more so than any other finding of the
study. In the charts distinguishing among the kinds of subsequent
criminal actions in the three cohorts, the data indicate that the
subsequent actions for Cohort 1A, the plaintiffs with ten-day orders
addressing custody, disproportionately consist of court order
violations, which do not necessarily involve allegations of
subsequent violent incidents. In Cohorts 1B and 2, involving
plaintiffs with ten-day orders not addressing custody or involving
plaintiffs with ex parte orders only, there are more subsequent
actions that allege subsequent incidents of violence and fewer
allegations related to court order violations. If further study reveals
that the subsequent court order violations in Cohort 1A did not
involve allegations of subsequent violent incidents, these data might
indeed support the association of ten-day orders addressing custody
with less subsequent family violence.

CONCLUSION

This study involved a close look at the orders addressing
custody in domestic violence court in 2006, relatively shortly after
the passage of legislation urging judges to pay attention to custody
as they addressed the plaintiffs request for a protective order.
Perhaps the legislation had not had time to have the impact that the
reformers had hoped.

Even so, the data suggest that we should redouble our efforts to
encourage domestic violence courts to address custody. In the first
place, so many families with violence end up in domestic violence
court-the law's emergency room. The trend towards parties in
family law cases appearing without a lawyer shows no sign of
abating, and the pro se friendly nature of domestic violence court
ensures that domestic violence court is where families with violence
will continue to go.

There is reason to hope that, as judges in domestic violence
court become more accustomed to addressing custody, they will not
only address custody but will do so in more detail. Certainly best
practice manuals will continue to devise checklists that facilitate the

198. See supra Part II.C.1.
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entry of orders addressing safety concerns. There is reason to think
that, just as judges have relied on the current forms, they will
eventually embrace forms that make it easier to spell out the terms
of the custody order and easier to address the real safety concerns.

One observation about the data deserves significant attention.
We chose the Twenty-First Judicial District, in part, because of the
presence of the CLC. In 2006, the year from which our data were
derived, the CLC had been in existence only a short time. Of the
339 cases in our study, the CLC was involved in only 12 of them,
and even fewer of those appeared in any of our three cohorts. But in
the few in which the CLC was involved, there were almost no
subsequent actions alleging subsequent violent incidents in the
family. The numbers were too small to draw any conclusions-
except that the use of the custody GAL deserves much more
attention.

If the use of the custody GAL is indeed related to less
subsequent violence in the family, then that conclusion should lead
to expanding the use of GALs in domestic violence court. That
conclusion would suggest that we do more of what the Wingspread
Conference suggesteds99 : differentiating among families
experiencing domestic violence, with a custody GAL assigned to the
most troubled families, and screening and triage, with a custody
GAL assigned to the most intractable of conflicts.

In short, the findings of this study have tantalized us with the
possibility that addressing custody in domestic violence court is
associated with fewer incidents of subsequent violence in the family.
Though the numbers are too small to draw any conclusions, the
data, at least, have suggested that there may be methods and
processes that would not only encourage judges to address custody
but also to address it in more detail. The prospects of decreasing
subsequent violent incidents for families with children are not only
tantalizing but also a moral imperative.

199. See supra note 97 and accompanying text.
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APPENDIX 1: COMPLAINT AND MOTION FOR DOMESTIC VIOLENCE
PROTECTIVE ORDER

STATE OF NORTH CAROUNA
co ue Gmera iCot OfJsi

- --- -- - ~oisrccawtliso
COMPLAINT AND MOTION

mea FOR

DOMESTIC VIOLENCE
PROTECTIVE ORDER

OS WB.,-2.*344

1. 1 fem in Couwdy, Nards Cabta.

2. 71md defnZ 0Of WA ar1 m O ae
o Ore pwer of O oposft so U ame not emawded ha tagoite Of bOVd Imd tmgedtSF.

h fa" a cd in ornn
are parent l d& or ganarent anid grandid.

Sare aurent or tomw homeihd amebers.
3h am pesn of e appoe se who ar in r hae bn in a da"g rTaoship

3. mare Olis Disnt anohecounpmcee&ngbeawnthodefendantendmopendiahant a rstat.

o 4. The defendant has adotpled to cause or hasnnioa caued e bodiy iury o ha plaed me a mbe of my fami
or hoaueill fiearof humitctius body orn fter of cwoed harasse "th ses to such a lee as

ubstaialmtatnaldstress Ofthascoidt teda1al affnse aga istei sat toew=ad w Oftsa0sdtodw'UAwa

o sn d isrdartha tod mrss orhanilo aeaod bddlny en to h cAian) lnht( orptes myanieod
=bha dinaltat h d rap) o tenefd) e ard e M cpned)as

to fldr boet d ft U reI --- , a 0eristd "ee 0tms 89W te ddNdre) &I V Ow &wpZ Wow diOS
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o 6. I bew thei daniger ofsifous arid immd a rgayto ino orf my cdta?)

o 7. Ctsy* t defenidarl a I are th parets of te folowing citren) wnder Ofe age
A eonfIeen
ACOPvOF AmoWA r AS 10SrAwseOFmeNce0&' A*<ac cMerseArneACAsORnEAeCHn0"



2012] CUSTODY IN DOMESTIC VIOLENCE COURT 987

o m. Odeawansewe asesoutrmaweaamey)Timw cin ra)0sadn Iotse auoe *wIsnsal rs

p.Te defat~ has Grears damlian a dBescre below ma apemit toy purcas a Ieam O Can daa

o to The defnde haiued. atfwned to use a mdedly wepnaantreo io hhman ntycsoyo aplano

0 0 . ItAw &- fmrs &ssm=s w4.t cmmft aucu in em W sadpedce aaarape

BeSam Of The At. Ow Doseelt Violence By hw OelWd I Am Rquesang That The Coun Gle Me TIh Fa oming Agst:

1. lwaenere al

o 2. Since chaeb isadangerof acto domaistdsvolne aglrst me army chdana) Iwae on Ex Parie Orrbefore noice o
hearng b an to theedanwt.

o 3, twan t Cour to ade ft defendanI ntion aub.tftem abuse Wml. owarass erafew a* i andmy dldgen)

O 4. 1 was possna of our resumae at On ah*ess bded blow. W I wad em deftMdt to move :ftrn d rehen t to
esidence

o ]. I w t Cowl toeods ew wiCton of e defetndaM ht om esdence ted aboe md Iwant asi mtan in nunin to Sm
resuncA

o G. I a possession of 8m personal propelty such as dadng and heholld got m On resdoce ted a0bov sept for ft
defendants pesonal clidn, tob at of bade

O 7. 1useWAreddA~duoe soderAet tarran rsh-u-

0 (a) nrence. 0 (b) anyplace state tI aming teapossy dmer.
O c) te plate aeee I wok. 0 (d) a* diftdeoys looit

[() de place wthete t den) recdaycar. 0 ( e ptace whr I go to adoot
Q(9) other4a.wourpaces)



WAKE FOREST LAWREVIEW

VERSUS

8. I want the defendant to be ordered to he" no contact wth me.
O 9. I want possession and use of the following vehfde

C-

o 10. I want tIIIe00 custody of cur mnor chlid(ren) tied in this ComplainLt I underand that I must fie a separate child cstody
acion for permanent custody.

o11. I want ton defendant to be ded to wake paymnts fo tehe support of or ninr chlid(mn), as required by tow, but I
understand it is only 1c0inand tot I must 61e aeeaale lsupport a for regular. permanent chid support.

0 12. I want tW Court to prohtt the defendant ftom posesing or purchmaeing a firearm.

O 13& I want the Court to order the defendant to sunnder to the shertfW haler freamns, mmwton. and gun pennkts to purchase a
frearm and cany a concealed weapon.

O 14. t want to defendant to be ordered to attend an abuser Ireatnent pogran.

0 15. t want the defendant to be ordered to provide meand t chd(tea) sulte aternesetn housing.
O 16. t want tw defendant to be ordered to make payments for my Support as required by tow, but I understand it Is onlyltmuff10L

and that I must fle a gaparate action for regular pernmnent epousal support.
o 17. Other esae>aa

Ite undersigned. betng firta duly mom, say that I am the ptt In this actin that I have read the Complaint and Motion that the
muern and things alleged in the Complaint end Motion are to except as to tose things alteged upon Information and belift and as to
thoea I believe them to be tue and accurate.

SWORN AND SUBSCRIBED TO BEFORE ME

onespansagmerntnar

.Aw.refafscO ... ess.

sea 0 r.a',
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APPENDIX II: AFFIDAVIT AS TO STATUS OF MINOR CHILD

989

STATE OF NORTH CAROUNA

County In The General Court Of Justice
District Court Division

htme Af Add- W tilafi

AFFIDAVIT
AS TO

STATUS OF
VEnSUS MIOR CHILD

km Ad$r s1 00.M 61. S5A-l

vat lit "M Mkplace

1, the tndersigned afflant, being first duly sworn, say that during the past five (5) years the above named minor child has

lived as follows,

Period 01 tedence Name Of Person Pre@n Adhess
From To W pam

I further say that: (Castrs tuhat ppy)

0 1 have participated in litigation concerning the custody of the above named chld.

C.940y As RlN ae Of Aht A r o

0 I have information of a custody proceeding concerning the above named child pending In a court I this or another
state.

na" JAI Add-e 01 Lald

0 I know of a person as listed below, who has physical custody or claims to have custody or visitation dghts with
respect to the above named chid.

kne An Adat 0l ftrao 0 yftca canft

SWORN AND SUBSCIED TO BFORE ME

Da~ Sprtr O A na sdhried e disarsgrAla Sntv OfAlastrnnninr

Q unuatO X ~ ArNaouorcrD (~anturfypeuorrw Cu.
O ownese Om Ase.O moonewom

SAL 0 *WA ..

AOCCV*400. Rev. 6t2000
- 2000 Administrative Oftc of the Courts
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APPENDIX III: Ex PARTE DOMESTIC VIOLENCE ORDER OF PROTECTION

Case fo. EX PARTE
c Dist cow ourt DOMESTIC VIOLENCE

Coumy NORTH CAROLINA ORDER OF PROTECTIONG.5k, A-3
. PETONElPLM FF PETTWONERPLAINTIFF IDENTIFIERS

And ron beftof ohw fa4my meatm (): (ListmnAWriO0 Other Prtoced PersonamDO

VERSUS
RFRPONDENTAFFENDANT RESPONDENTIDEFENDANITIDENTMIRS

I $a1 Ruce DOB HT WTII I. ... cn r w

Reelsdw to Petidener. O souse 0 o espouse
Duwlaied, of apposie se ax cuny or tormw ding togetr Eye Hair Social Secudly Number

Dwmwed.oame Wan In
of appste -x currenly or dtng mthahsp Ovr Uscense No. State Epln . ata
azareni ofmeer hause&w1 meezr

Of--a Ogiandparent []d~d Ograndcd01
Respondent Deendarft Atess shin Feahes

CATtnoN:
0 weapon woed

THE COURT HEREBY FINDS THAT:
Thh iaerwas heard by he undersgned 0 4sdIsc cou juodge. O moors eas. The cout has usen ovet me ntect rser.

Addanal kOing of this oder ar set forth on Page 2.

THE COURT HIEREBY ORDERS THAT:
01The above amed Responden t sha not comril any fther acts ofabuse or make any Oeats of abae.
O The above named ResponDefendantS have to ect M tac h wih toeonoItaif. No conact Includes any

defendarmhated cotac.direct ornect. by means euch as tephone. peroal<:onact. emalt pager gift-gtag o teletamin o
reacKne. [os

Adddonal term of tis order ae as se farth on Pages 3 and 4.

The terms of cts oader stab be efevctsro ua I I = .

WARNINGS TO THE RESPONDENT/DEFENDANT:
This order sall te enforced, e~ without egistradol by te comt of my ste te 01W of Colunila and any U.S.
Terrtory, and may be enforced by Trbel Lands (18 U.S.C. Section 228). Crossing sate teritorial or ibal boundares to
violate this order may sAide in federa improtnnt (Is (US.C. Section 2262.
This order wll be enforced anywhere I North Camina.

l n, Cour tcan charn. ate s.de. TaL pIntIff arma nolm vms amlesion n violate thi omfer,

See additional waeigs on Page 4.

AOC.CY430.Page Itf5. Rev.2 ±W
O2208 Astdve Oficde atss
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ADOM~ONAL FINDINGS 1 0N9M 1i -
1. As indicatad by the chledt btock under Respondeldiefenndants name on Page 1. the paries are or hae been in a pernond3

relationship.
0 2. Thaton (dab -Wo ewfcee nAe _> ,thedefelrdam

O O attmpted to cause O Intendtonaly cased bodily Injuryto 0 ite plaintiu D the aleldren) lvng with
or In he custody of the plainiff

O b. placed In fear of Imminent serous bodily injuy the plainif 0 a mener of the plainiffars famuily
[ a member of the plabliffs household

E c. placed In fear of continued harassment that ises to such a level as to Inact sathetantial emotional distress
O ise plaintft r a member of ptantiffs farniy D a menber of plainfte household

0 d. conmnitled an ac defined hi G.S. 14- 0 27.2 (l1t dog, rapl) O027.3 finid deg. re 0 27A lst udl.assloaff.)
0 2s (2rd deog sexual cal) C 27.A I .a bWW 0 27.7 (sexual acAtty by substhute parent) against
0 the plaintiff D a child(ran) fining wth or in th custody of the plaitiff by

(thencbe defendanth conducati

0 3. The defemidant is in posessaon of, owns or has access to fireanna, armunition and gun permba described below. (Descrihai
tomas arnan. gen peenls and ge k Aiying maters) iteknoes and ises nedr0 dentdant keeps arems)

S4. The defanuan
0 a. 0 used 0 threatened to use a deadly weapon against lhe O plainltf 0 minor child(ren) residing with or in
the custody of the plaintiff
0Ob ehas a paien of prior conduct iraltia0 the 0use 0 feaened use of vilence wth a iearm again persons

0 c made hrasats to semoustr brture or kill the 0 peantir [ mino chDld(ren) residing with or in lhe custody of
the plaintiff
0 d. made thwea to ownm sulcIa
0 a. inliled serious injurine upon the 0 ptainiff t D inor child(ren) residing with or in Sae custody of the plainib
in that Oressa incs):

0 ~The patties are ltoparentsat ttne~oliant datr) under tine ag ofeihen().Teddrtsae eenlb nepylmt
custody of mhe U n 6Plantiff delendant.Tn plaintiff has submintted en' AldsvbtAs To Th ttsOf The Minor ano
NOTE TO JUDGE: A copyofAOC-CV400 tor eact drfit ear he anachedtto the order.

Nams Sex Dale Of Birth Nae Sex Date Of Birth

0 6. The minor tdid(ren) Is exposed to a skstantial risk of physical or emotinal Injury or sexual abuse in tha:

0 7. It is in the bean atnret of anl necessary for the safety of 1he minor cild(ren) O that defendant stay away from the minor
chid(ran) Othat the defendant retun the minor child(ren) to plaintl" 0 and that tha dafendant not reme the mar
child(ren) tomn plaintiff in that

0 8. Cheak Nockmvnr!#aki b ertiseedoph s m a carp orcU) M Is hi tha bes Interest of the minor chld(ren) that defendad have
contact with the minr chfd(rea) In that

O 0 . The 0 defendsaa Op ltrtt in presently In possession of the pates residence at

AOC-CV-3., Page 2 o15, Ro. 2M6
osecom Adetreas" Ofte i nmecous (0-4n
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O do 0O defendant O pal0 f is presently in paesalms of te pardes' vehicle. (dsonat ehie)

011 omuse.rt-A

Ol 2 r mafstansoy This maner was heard at a re when the distdct coas was not In eson aid a dialrit cour judge was not
avelable and would not be available tor a period of tour or more hours.

Based on these ta, the Court makes the following onlusons of Isw
0 . The defendant hras commilted acts of domestic violence egainst the plaintill
0 2. The defendant has cormlred acts of domesmac vllenme against the minor dald(ren) residinD sh or In the custody of he plainl.

0 3. i leasty appears ot there is a danger of acts of domentic vtlerce agains fhe 0 plaintlr O mi0nor dild(ran
1G.S. 50-2(c)]

0 4 The minorchild(rn) Is exposedits asubstanila ik of 0 pYelil 111Y. 0 emortionsfbaryl O 10al,0n1sf
[G.S. Sl-2(c:A

OS. The Court hea judeictio under he Uram Cild Custody .turedilm And Enfmorement Act
0 Ia the of t chdran that away from the ediar

taom thes piystoa eo te intiffot.
07. The defendanrt conduct requIres t hlshe urraender a8 inearms. ammuntion and gun permits. [GBS. 508-3.1]
O 8. The plainfl has failed to prove pumle Mr m pae reilef.

it is ORDERED that
0 1. the defendart shra not asaut, thims amuse, law. hersea (y telephone, visiing the home or wakplace or othar means cr

Inteifere ani tire plaitif. A law enforcamentdkaer shall arres Bra defendant the ofticer has probable cause to belleve Bho
deferdan has vioiated ts provislan. [0i1

0 2 de defendant shal not asaub, 1hireslen ae. teabs, heres (by telephone, viWti the home or worplace or soher means), a
lteatfre wfttse minor chlid~an) iealding witsh orh the atedy at the plaeilit. Atam enfocemrafloor sel arres the
defendant if t officer has probable cause to balleve the defendent has violated the proislon. [0i1

0 3. ts defendant shall not threatan a member of the pihts fary or housekab. [PM]
S4. the plantif Is granted posseslon at. and the defeniant Is excdudedtram. 1o partie' realdence descried above and al personal

property toceted In the residence e pWt fer the defenderft persnnel doring, tolletie and tool te trads. (Es]
0 5 any low enforcement agency with Juridict shil eit the defendant ta ihe madaene and shalt asetst th plaintiff In returning

to the reaskidence. (00)
0 M Ore 0 plaInrtifl02 0 defendat 08s toened in gstersndi dohn. toleases and iols ao grada ream Or pmt

reildence. A law anforcement oar shall easlatihe L] plaIntil Oi deraanflrto reIn mast the residens to go
meeamn

O the defendant shal stay sa ot pintiffa raime aor any place wher. the plaintiff ieceiess tamporery shelter. A law
enforcement oflkw shal aest the defmrdut ifthe oier has probadle case to belm the defendnan hasviated this poviso.
(04]

00. tie defendant sal stay ay from the flowing places8 (a)1o place Bere t plaintiff waMsft. b) any echol(e) the chld(ren) amand. (04
(c)1 he place whroe the chlid(ren) recaies day cae. [043 L(d)t1O plnile chool. |04|

0 (a) Oher (am other paess) [04|

The shedf must delIver a copy of this order to th pritclpal or the princpete dealgae at rte falwn etachoo(e): ianra oaen

0 0. te plaintiff Is granted possession and use of the meble described In Blck No. 10 aotre Firuings an Page 3. Mtil
010. 1 Is awarded temporary cutody of ite nor di(d(en) (Checkartar o re Oaf qaqh)

a. and the delendent Is ordered to stay away hon the mknar ddliran.
b and the defendant Is ordered to immeiately reurn the minor chrid(ren) t the care of the plainif.

and the defendanis ordered not to renowe the minor chlb(r) from the care of the plainlff.
011. fr Ns cesarnd you "s anwse oamiA b deAdenThe defendant Is ellowed tasr felWing contact with ore minor

chld(mny

AD.CV.304, Peo 3 of 6, Rr. 208
0 2008 AdnisrdaOfe iamo atie Couas
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0 Thd aids tamt edwooust obl lrmenb d5 da med eeakes ane 0 ney 0 masyW ne psses SOr
a ramtfor oldl use.

0 13. t defendararndr to me iav n*g Ods oder te Cramsd anmms.sad gm pemas ased n iWrer 3 of fe
Fdrs onPage 2 ohi Oner andnyothrtearms andamtaon in to deferdmts ae, custady. posseasimon owrnrHp

orcortrdl.NOTE TO EFENDANY: Veasustaoamea ma niamage eres .melse dasermdongea
e.so.seoothemana~meteranosaustam~feindese esegiesIehoeEebeaetandp aeb

eye oagrar basone nease0onap&Wema oraeaop*s0-e e-se-ass aW'rcloanpe
mnniges oreloao neectrwwycWabS I emaeedwaserrmopoeAeOem, emanO oepme

cam . age OUa toParal lbth a Nee0s onale * or~ Coabarbfoamson, readata speity5 for aseraa Nar
W 10acsuo u neinsfuooeeorseemnamessnesse.espo

0 . requeos tv r ex PExs ob S oerdod
OIs onsoooen t*=nos)

NOTB TO CLOWtF: G e p erma earafmera aab nameobaakereen amcesah alrm ety seoosor

NOTICE TO PARTIES
TO THE DEFENDANT:
1. Ndo ode pr0oltou free poeig ea.feoodskt eorching aournd you vWolaeor nmptto viwoe

tha provishin you may be charged uthl aCOm H leltony pwursesto Nrt Carenea C.162696 esd may be tlpriseled
w upto 3 month.

2.Myo ordered , unpenabsend thon o

fale leiormarse so ml US ham eu mey inged ib. or em may be ple s for up to 30
morths. If you arrandered yarAremams anmebllm. and permia, you any Seaanr for the ratum of weapons wih tbeW 
of andt in Ute awa *in aWct d Order ea entrwn de pro~tcd order isrno longer km eoL rt, exept M e &teU Owe
expiesa*lrninalc Igs elher sale or fleda court are paeag agains you EA ged to has been omaedqaghst fle poros

who iso prcassd bny es orner. you mag no aseforao or te horn ulti ana disadoofto tO alalsd chaget The form
mon. hMollon Per itsl fWeapore Suredered t Jnder Dosil Viience Order"AOCCV419. is erailable s sen 0tr of

court alice. Tmaiams the Ned nt IslertarnU days ier asm e09pirdes elma Orde s rquire you to aaunander
the fieane or if you how peUnag catedal hages angd o te. Imencommatd aist Uam pemeon who0 to pitacind
bym sdoeaod stagence proeemdo ordsr, as monen mmb inoad not laer than 0 deps aier anal dsposloen of as
stainei dhage.At Use ane you o to feedon. She0 tha wa shd s a theeg beormemsgist east1 fo a .. g to demenle
whometwro su tso ,eepen t ou TIheri agnn rabanmom yos weapons wass s Cast aderas herg ab do 0o. You aouls
pay te thefgra stoag fee before 18ie gher W rtarre your weapons. If you faB to 95 a mollon &areamso weapoons stin 90
days alle n e~mpato fN rder, ot ed lbposhion of cruk dauges per0ligozea to ie Qu spired. or1if yu ta
to paymtemsorage fees wllts 30 dys after tim Court altrs a rder to seten your weaons.mtes slsl ere ekranomer
bomn t Cotat to dispose of yureapons.

TO THE PLANWFF
1. You gheral keepacopydfthb order en yWoulsSneand ahk ueocaplos ingheto yow M ed ad my.If youmene ts

anAetr ourty orsae, yous ayssith o gee a copy te law adreser agencyelsse you muse. bin you are not requira is
do so.

2. It.e00 coun ldge i the oftyar t ee mcake~ dianges to Ua rder. If ou ish ao dtere any of te tems ofresrdsyou
mutl cont et skinto court toky me ne mosy on order.

prtecfte order eas isd and asktte obrm AOCC307. 3m For Order To Showe Cause Dometic Vicience ProNeak
Ordeto has an order isouedt for to defendern to appar beforeedisainS cout~u o toW test in c ornamptfor viadn e orer.

S~~ot Cie*~~.

Icertfyablanteisatrecop

AOC.Chat. Pagel 4 O.8 Re. 2Ao
O 200 Aenkfbairse of Si~at od
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NOTE: ToboausedukJejfaUsoalsues epsp*leMeaaradewab servededodm1 antearaehamOa
ca an and dsmns. catn and sumons are snewid h ager=W, m a ummon c so ener

I cert this Ex Pate Oaesic Vlcef Oner of Petlora recevd ai served as folws
ano.rm

OneM OnP

0 By debVedng to Bie defendard ned above a copy of the order.

o By leaving a copy of th oner at th dweging hous or usuad place of abode of t dafUdainaed above wih a
person of state age and escretion then resftg heln.

o otwer maer of ser ion the dotendant W.M

0 Denfedant WAS NOT served for use fueowing reasso

ACCV404. P40o SdS. Re.2=
02004AferW ee0To Chet
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APPENDIX IV: DOMESTIC VIOLENCE ORDER OF PROTECTION AND
TEMPORARY CHILD CUSTODY ADDENDUM

DOMESTIC VIOLENCE
Court General Court of JusticeODE OFP TCIN

r strict ORDER OF PROTECTION

county NORTH CAROUA O CONSENT ORDER GS.5082.-3,-3,1
PETITIONER/PLAINTIFF PETTIONERPLAINTIFF IDENTIFIERS

I II I
Amilar on behalf of minor feaily, membmrfs): fa see Anard mms Other Protected Pwrsons/DO~s

VERSUS
RESPONDENT/DEFENDANT RESPONDENT/DEFENDANT IDENTIFIERS

Sex Race DoB NT WT

RelatisonshiytoPeOt* onerv spouse fumelSer N r
Ounmarried, of opposite sex. curretfy or formerly tn together Eyes Social Security Number
Ounmarned, have a child In ommn
Oof opposie sex, currently or formerly in dating relatonship Divers Ucense No. State Expiration Date
Ocurrent or former household member
Operant Ograndparent Ohild Ourarddit

istinoguishing Features

CAUTION:
o Weapon Irwahed

THE COURT HEREBY FINDS THAT:
This matter was heard by the undersigned district court judge, the coun has Jurisdiction over the partles and subject matter, and the
RespondentDefendant has been provided with reasonable notice and opportunity to be heard.
Additonal findings of this order are set forth on Page 2.
THE COURT HEREBY ORDERS THAT:
O The above named Respondent/Defendant shall not cormit any further acts of abusear make any threats of abuse.
O The above named Respondert/Defendant shall have no conract with the PetlionerfPintff. No contact Includes any

defendant4nitiated contact, direct or Indirect. by means such as telephone, personar contact, email, pager, gift-givin or teafacsimlie
machine. (as
Additional terms of this arder are as set forth on Pages 3 and 4.

The termos of s arder shall be effective until [ZII*].ZE
WARNINGS TO THE RESPONDENTIDEFENDANT:
This order shall be enforced, even without registration, by the courts of any state, the District of Columbia amd any U.S.
Teritory, and may be enforced by Tribal Lands (18 U.S.C. Section 226). Crossing state, territorial. or tribal boundaries to violate
this order may result In federal Imprisonment (18 U.S.C. Section 226).

Federal law makes It a crime for you to possess, transport, ship or receive any firearm or ammurtion while this order Is n effect
even It Is order does not prohibit you from possessing firearms. (1 U.S.C. Section 922(g)(8)).
This order will be enforced anywhere In North Carotina.
Only the Court can change the order. Trs platnffll canna glie *o anenmeshmon he ioate thin order
See edditional warnings on Page 4.
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1. Presenaltth hearing wer: O the plai1ff. represented by

O he defendant, represenAtd by
2. As Indicatnd by the check block under RespondentDefendanta name an Page 1. the parties are or have bean ina personal

relatdokship.
0 3. on ter..urm.,n..aor - adenent

O . O agempted to cause 0 biolonaty caused hady1r inuy to 0 be plaintiff 0a nnw trhm en) In the
custody of the plainfo b. placed In fear of Irmninent seo bode y 0 the plalntilt Oamem e or ab parsifa taIly
Oa member at the plaintiffs housakI

O c. placed In fear of contured harassment that rises to sudh a leval as to Inflict substantdal emotional disibess
O be pleslatr 3a member of pPlnld amily Do member at plintifa househoI

O d. committed an act defined In G.S. l- O0272f0l re o ef O 27.3(2nd deg. tpe) O 27Aat ddeg- ananid .
O 7.5 frad dg. sated a) Ol 27.SA (sexudaBbey) 0 27.7 (aeual adulrly by substiuteparnt) against be
Oplaintef O dtld(ren) ovng with or In te custody of Me plaInt

by famat dabounch-sw

o4. The defendant is In possession of. owns or has ams to fiormns ammunidon, and gun permits descrhked below. oeandwar

SS. The defendant
[ a. 0 used [O threatened to use a deadyr weapon garst the O] plaintiff O minor dutidran) residing wto or
In the custody of e plalnill
Ob bha a pattern of prior conduct Ireolvng he O use O] threaened use of Vrloance with a trearm against
persons
11cmade teats to seriously inure or iIIl the ] pa'elff [] minor chld(ren) residing with or In toe custody of he

Od made threats to conrt suicide
O a nncted serou in ures upan the O3 ptraerM O0 mno d ren) ridng ath w in be custody of the plainMt
In that soowotet

O B The O defendant O1 pleHl Is preseratyIn possession of be partee' midence at

0 7. The 0 defearat 0 plaintIf s preseny In possession of the parties vehisca described befow

SS. Other o-it

Beaed on these facts. the Court makes de folowing conclusions of taw:
0 1. The defendant has commilled ants of domestic violtnce againt the plaintLf.
O 2. The defendant has committed acts of domestic violence against Ore mtner cLmren) resdIng wth or In the custody of the plaindl.
O 3. Them In dorgns of earosa nd Immediate njursy te Oe ptlaintif. [ minor chld(ren). (G.S 0B-2(b)]
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o 4. The defentdes comec reques t he et swrender abeam,. aomusion as unpendats (O 8 50.B.3.

o 5. The @@@e0has bded to pre gramdos for issuance of a domeodo hence podrdeoedes.

SIts OSDEltO that
o 1. tme easoeers mat e o assaf I. owns..n.a.too..r horm. twn(or Wases.e. wo thne Itarne or eo*paceor owe aeats). Cr

k rehtmae f ea.l An e e. oMemo. arrest ete defedent d the 0cer has prealds cm"s to bWeeve te
defendars hals vioated ite proshn~ (og

0 2. the deendae 0s ne essa threoten. 0um, New. swaney(.bepmeana ofwingttet .hm rwaor 0 me3,*). or
knefeewhoma dead(ran) eelig wanhrkn tecsoyatp ainO A lnorcememoBckei tndisett
defenders ifth. other has prob~abe ue to befew, the delandant has viaated Otis proeision.(DS)

o 3. the delandan @uB not ftveaet a matere of the plakd~s fadfyor housedhad. [G13
o4 the plandi is grarted poeedson of. and the defandatis excluded ft. Oe periles' realdence descdba tme aneBed aS personal

prppty localed to the residence ecept forth.e defede penanaloeha. tobetes aid tns of trade. (031
o S ainy law erdtrrrcem agency wli juatdetan shal alcsfot te delandeat romn the reeseence ard shai assit We plai5tti tumin

to thei I:=denhge. (0og
Do . the O ower (oe D defendar (081 to enOedt a gt pheson dotheange tnletis. was tods al trade fronm the patse

residence. Ataw odoiount 0osmf aya ansit the Optainl O deiefe ntr to raNtin to the fsvimte toget thse itets.
proery octedIndoreidne etr go reendmcor1.m rpt.oe -tW49114 the 100btrOefve Ottetto! At

O 5 an dern ae ty te d fte i th e eb ear o shsider tain de her t0" OttEo he t4MJce P

O 8. the doefendant 00 say away from the towft place
(a) as place wer the ahefS woe. (043 ( any w oate) thned rotr) aone t04
(c) the place ter to dad(rn) receoes day care. [D4 B (d) the plafe scol. (041
(6) Other: ear. eme w(0g

The derF iest deeer a copy of Ols order to the pfrIpaot princite desgee tthe (leming school(a). sina e chocf

0 9. th plainft t3 granted poseon and use of the vehicle deced In BleoA 7 an Page 2. (08
O 10. the defoedantti orIered to rake payments to the platkdt for DsWort of the aw dateran) as reqired by b. [081
o 11. the defndam is palted from 0 penesneb.owneengoro*ce o (073 0 purchasing ea Ort for heeectoe petted

oa as Order (or7 0 and the defendanh conceded hmapm ptmb emsspeded for the dve periodof Odts Otder. (08
0 The defendard 1o a lw erdocemed *crnteneer of the ared saves and 0 ma 0 may not possess or use

a ftrenn for Mac iluse.
0 i. the defendant suaronder to te Sherdltselvig Ode order the ireams, onnunion, gum permba descrhed In bld No. 4 of te

Ftdnp on Page 2 al his Order and any cter rewn aWd remmunaoton in the defendarde car, custody. possesskn,
ownenperoecr e. rTOmDEFEISQANT reaamesweendeasBIaeM seaes seawor"#w OWN nerose

NW wwes Onenefwreaaweae *1 ae nee meturvewa amm bhe a erom abs awa nomwnpaoe

spueadp r nePfaern e n'mea w se****** .ae*******r....aw. tnhu***=e***** or.aredee**
am s e...an .. mass topeokese o er.. rNedineareoew tom reaaem81w..namae ori

anneatsascene . s fwomera er rormusanO urounseuPgelmsar mbreeaeawWme rtotonefre.

0 13, te defendant Oa anew end caffnopete an Muwer treaanent program edred by too fooowng agency. watch Iopproved by the
comess, vioence commisaoe (0s]

0 14. Other i tePs(0)

0 IS. Oft acn Is dafdased and as of Oft dae any ex pterm der sued In d case is u8 and 90.

A004V-soPage 3 td. fie. 200
0200dstre0m49015W o eo Court



998 WAKE FOREST LAW REVIEW [Vol. 47

O Temporary Chfd Custody Addendum To Domestic Violence Protective Order," AOC-CV-306A, Is attached and
Incorporated mnto Unse Order.

Each o us eorers Into it Consent Order knowingly. fely. and voluntadly. The defendant understands that in consemaing to thlis Order
aB of te consequences set out In the Notice to Parties and Wamings to Respondentoedahantin this Order apply.

SI1GUATURE O UG
Daa rmcraiMrcosanpOpipaap sp ssamca ar~naye

NOTICE TO PARTIES
TO THE DEFENDANT.-
1. If this Order prohibits you from possesig, owning, receiving or purchealag a irearm and you viote or arettempt to viltee

that provision, you may be chagred with a Class H felony pursuant to Noath Carina .S. 16-2.8 and may be Imprisoned
fe up to s0 monhs.

2. If you have been ordered to surrender your firearms, ranathion, and gun pembnt and you fall to surrander them as
requIred by this Order, or It you tailed to discloseto the Court all halormation requested about possession of these Iems,
or provided tale Idormatlon to t Court about any of these iama you may be charged whith a Class H fel any and may be
Impitoeitad for up to 30 monaths. I you surrendered your (Irearms, ammnallon. and penits, you may file a motlon for the return of
weapons with the dark of court in the county in wided this Order was entered when the protective order lI no longer In ellect. except
Iat the .me ti Order expires criminal charges, hi ea state or federal court, are pending against you alleged to hane been
commtted against the parson who is protected by ts order. you may nta tle far return at the firearms WIl final dspostllion of the
crimInal charges. The farm Intdon, Motln For Retam o Weapors Surrendered tinder Domesdc VIolence Order"AOC-CV-319. is
avaloa foam the dark of carts oftce. The modn mast be filed not Ialer dn 90 spe aller the expiralian of the Order that
reqtired you to surrender the firearms or t you he pending criminal charges alleged to have been comitted agains the
person who Is protected by the domestic violence protection order, the motion must be filed not tater tan 90 days after
final dlapostion at te crminal chargea. At the fine you to the motion. t derk will adhedule a hearing berre the dIaiic court
for a judge to deternena whether to return the sunediered weapons to you. The shitri cannot retun your weapons unless the Court
orders the sheriff to do so. You must pay th sherifs starge tee before the sherif returns your weepan. f you fall to file a motion for
return of tie weapons altin 90 days after the expiration of this Order, or the Mnaldisposition of orakninal charges pending at the time
tis Order expired, or It you tA to pay the storage tees withIn 10 days aller the Court enters an order to retum your weapans,
the shtil may seek an order from tie Court to dispose at your weapons.

TO THE PLAIFIFMF:
I. You should keep a copy of this protectee order on you at atll times and ahould make copies to give to your fiends and family. tyou

move to another county or ata. you may wlah to give a copy to the law enforcement agency where you moe, but you are not
required to do so.

2. The court or judge is the asy one tat can make dnges to this order. If you wish to ihenge any of the terms of tie order, you must
come back Into court to have the badge moify ith order.

3. If the defendant vlefaes any provision of this order, you may call a law enforcement oficar or go to a magIstrate to charge ahe
defendant with the cie of violating a protective order. You also may go to the Clerk of Courts afice In de county where the
protecdve order wan Issued and askto fI out farm AOC-CV-307. Mollon For Order To Show Cause Domestic VIolence Protection
Order, to hate an orde issued for the defendant to appear bere a distrld court Judge to be held In contepia for vialaing the ader

-i& 0 ACROCk OSE LVCeWHO1 TM fEETTFf A A
I certfy than thln Order and Notice to Parties has been served en the defedatrd named by daposing a copy in a post-paid, properly
addressed enveape In a port office or official deposilry under the exclusine cars and aelody of te United States Poetal Service.

10 cm,*GrtieCru catI ea____

I coitify this oider Is a true copy.

NOTETOCLEAK: A copyotiorM Oarsfa rrsured allvatto samcsysargo . t ohyeurshearlitantic t edearmerahaptaiinrarmsasrxa,
(fart Send extracapaes t atertf ifretitvd so deternapplie) to cratrerd taa
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